TOWN OF YARMOUTH
COMPREHENSIVE PLAN STEERING COMMITTEE

REGULAR MEETING
April 25, 2023
7:00 PM, Town Hall Community Room, 200 Main Street, and via Remote Meeting

https://meet.goto.com/451872165
Join by phone: 1 (872) 240-3412, Access Code: 451-872-165.

AGENDA
I.  Review Meeting Summary from March 28 (5 minutes)
Il. Review Inventory Chapters (40 minutes)
a. Natural Resources
b. Public Facilities and Services
lll. Subcommittee Discussion and Planning (40 minutes)
a. Purpose of subcommittee
b. Work product
c. Deadline
IV. Consider rescheduling May Meeting Date (10 minutes)

V. Public Comment (5 minutes)

VI. Adjournment


https://meet.goto.com/451872165

Yarmouth Comprehensive Plan Steering Committee
March 28, 2023
7:00 PM
Meeting Summary

Name

Attendance

John Auble

Daniel Backman

Crispin Bolese

Emily Bryson

Shanna Crofton Mitchell

Judy Colby-George

Hildy Ginsberg

Miriam Markowitz

Tim McGonagle

Karin Orenstein

Neena Panosso

Todd Rich

Bill Richards

Lynne Seeley

Sophie Wentzell

Jamie Whittemore

Sarah Witte

Erin Zwirko, Planning Director
Julie Dubovsky, Assistant Planner
Ben Smith, North Star Planning
Logan Capone, North Star Planning
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Review Meeting Summary from February 28

Motion to accept moved by Sarah Witte and seconded to approve by Crispin Bolese. The
Committee unanimously approved the meeting summary from February 28.

Review the Findings of the Imagine Yarmouth Visioning Initiative

Erin provided an overview of the visioning phase and the information gleaned from
participation, and asked the committee to review the current draft vision statement. A
memo summarizing the visioning was also included in the meeting packet. Members related
it to an article shared by Karin Orenstein from Downeast Magazine in March 2023 entitled,
“What We Talk About When We Talk About Character,” and whether the statement conveys
that the town is open to change and opportunities of tomorrow, while being responsible for
the present. Members asked about the level of engagement in the visioning process and
whether there was any participation bias, which Erin noted was likely simply due to the
nature of folks who are already civic volunteers. Ben asked members to consider whether
the statement was about present or future Yarmouth. Several people expressed opinions
that the statement leaned towards a preservationist, village character focused statement,



https://downeast.com/issues-politics/what-we-talk-about-when-we-talk-about-character/

and that is important for the committee to incorporate values of “vibrancy” and
“connections” to all parts of the community, and to hear perspectives from all parts of the
town.

Review Inventory Chapters

Bill thanked North Star Planning for making the revisions to the formatting and content of
the draft chapters, and other members reiterated that they were much more legible. Logan
explained that the team is making sure all the requirements are met and will continue to
address comments on the chapters as they come in. Erin asked that when reviewing draft
chapters, for members to reflect on:

e What is important and valuable for the average Yarmouth citizen to know on each
of these topics?

e Based on the community values and draft vision statement, what should the Town
be doing with this information?

A. Housing

Logan provided an overview of the chapter and comments received, and added that the
team will be revisiting the housing projections. Erin asked the committee to consider:

e Canyou determine whether the existing housing stock in the community is
adequate or inadequate? What else might help inform the existing conditions?
e What are the major drivers affecting housing availability in the community?

The consensus was that the chapter adequately conveys that Yarmouth is doing much worse
in terms of housing choices and affordability than the region, but that more data to make
the regional context clearer, in-out town migration, and local labor force residential data
would be helpful. It was also suggested that the chapter include the policies and practices
that have exacerbated the problem, as well as housing proposals rejected, to illustrate the
disconnect between the community’s “values” and actions against increasing the diversity of
the housing stock and affordability. It was suggested to include the amount of developable
land, which was calculated for the last comprehensive plan, and to do an analysis of the tax
bills to better understand seasonal housing, out of state ownership, and the number of non-
conforming lots (predating the 1987 increased minimum lot size).

B. Recreation

Logan provided an overview of the chapter and comments received, noting that ADA
accessibility, a spatial analysis of access to open spaces, and on and off road connections in
Yarmouth, including the trail network used by school children, will be added to the chapter. Erin
asked the committee to consider:

e Yarmouth has a wealth of open space and recreation facilities, but what might still be
missing?



e How should Yarmouth appropriately plan for acquiring additional spaces? Do we have
the right partnerships?

It was suggested to include data on utilization of existing facilities to determine if any are
under-utilized, which may not be available, and if there are unofficial, Town-owned open
spaces, like the sledding hill/sand pit, or others adjacent to subdivisions (through open
space requirements) that can be officially incorporated into Town facilities. Data should be
added on YCS program participation. Members noted that active recreation spaces, like
playgrounds, a skatepark, and an enclosed dog park, are missing, and that the town has an
abundance of passive open spaces. There was discussion around the terminology of “park”
and “open space” and the absence of public places for community gathering all year round.
It was also noted that the abundance of preserved open spaces, while a benefit, also lends
to the housing pressure and high land costs in town. Noting that percentage of land usage
for recreation and open space would be helpful in illustrating that tension of ‘finite’ land.

C. Transportation

Erin noted that the chapter doesn’t presently include the transportation routes that are at
risk to the impacts of climate change, and that this should also be considered along with the
following:
e What are the critical elements of the transportation network in Yarmouth?
e Canyou determine whether the existing network is efficient or inefficient? What
might contribute to the inefficiencies?

Ben asked if the draft sufficiently sets the foundation of information to have those policy
discussions. It was suggested that the draft include more data on the local system’s capacity
to handle more vehicles (such as congestion, average annual daily travel, Level of Service)
and any data on public transportation ridership, including the Metro Breez and commuter
rail like the Downeaster. Erin noted that she will follow up on obtaining this data. It was also
noted that data on commuting during COVID is skewed and should be compared with
historic travel trends, and in light of current data on residents’ ability to work from home.
The draft is also missing data on the numbers of children riding and walking to school, the
routes they take, and how this is representative of community value of transportation
alternatives and safe streets. Erin noted that the chapter should include more on the town’s
Complete Streets Policy and traffic calming efforts; there was discussion around the
expressed desire for safe streets and traffic calming, and efforts to move the Town in that
direction.

D. Marine Resources

Erin asked the committee to consider:
e Canyou determine whether traditional water-dependent uses are thriving or in
decline in Yarmouth? What factors might be contributing to change?
e Canyou determine whether there is adequate public access to the waterfront?



e What is the right balance between traditional water-dependent uses and public
access?

As a member of the Shellfish Commission, Judy noted that there is a pattern of working
waterfront, like for clammers, being lost over time and town prioritization of waterfront for
recreation. This pattern is combined by increasing private takings of waterfront for private
docks and increasing private dock sizes. Erin noted the tensions over the shoreline in
Yarmouth and public access points because they’re so few; North Star will add data on the
patterns of private docks to the chapter. There was also discussion around public mooring
sites, like Madeline Point, and challenges to access. Data will be added to the chapter on
lack of parking, long waitlists, and balance of public vs. private access.

Public Comment

A new member of the Affordable Housing Committee, Chris Slader, attended and thanked
the Steering Committee for their work on this. Town Councilor Randy Bates also introduced
himself and thanked committee.

Adjournment



Erin Zwirko, AICP, LEED AP Tel: 207-846-2401
E-mail: ezwirko@yarmouth.me.us Fax: 207-846-2438

TOWN OF YARMOUTH
200 Main Street, Yarmouth, Maine 04096
www.yarmouth.me.us

To: Comprehensive Plan Steering Committee

From: Erin Zwirko, Director of Planning & Development

Re: Background for April 25, 2023, Steering Committee Meeting
Date: April 19, 2023

Please see the following notes to help you review and be prepared for the April 25, 2023, Steering Committee meeting.
Please let me know if you have any questions.

Review Meeting Summary from March 2023

Attached is the March meeting summary from the Steering Committee’s previous meeting for the Committee to review
and approve. Please let us know if you have any revisions to the meeting summary.

Review Inventory Chapters
Please use the following links to access the draft chapters:

e Natural Resources: https://acrobat.adobe.com/link/review?uri=urn:aaid:scds:US:1e4f0832-2646-3a51-a7el-
19d4d74510ac

e Public Facilities and Services: https://acrobat.adobe.com/link/review?uri=urn:aaid:scds:US:f72ea4ae-b886-307a-
8294-0cd9fb2b97f5

As noted previously, consider reviewing the chapters alongside the state’s self-assessment check list.

Last meeting, we reviewed each of the presented inventory chapters in the context of the community values and the
draft vision statement. The following two questions framed the discussion:

1. What is important and valuable for the average Yarmouth citizen to know on each of these topics?
2. Based on the community values and draft vision statement, what should the Town be doing with this
information?

For each individual topic based on the information presented, consider the following questions:
Natural Resources:

1. Can you determine the stressors on Yarmouth’s natural resources?
“Our Latchstring Always Out”


http://www.yarmouth.me.us/
https://urldefense.proofpoint.com/v2/url?u=https-3A__acrobat.adobe.com_link_review-3Furi-3Durn-3Aaaid-3Ascds-3AUS-3A1e4f0832-2D2646-2D3a51-2Da7e1-2D19d4d74510ac&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=vPOq-E2Y8S_7ByNBvs6kCHYZ9ng8KvCgDBIolgFjK0M&m=r2JXxuDYu3pQpL6GML08b1Ok05T5toxoJX-pntfi0no&s=mJHAiNKOnRxDpRA-OfgGUVZPBW9ZcaPoU8WLOtDyVbE&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__acrobat.adobe.com_link_review-3Furi-3Durn-3Aaaid-3Ascds-3AUS-3A1e4f0832-2D2646-2D3a51-2Da7e1-2D19d4d74510ac&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=vPOq-E2Y8S_7ByNBvs6kCHYZ9ng8KvCgDBIolgFjK0M&m=r2JXxuDYu3pQpL6GML08b1Ok05T5toxoJX-pntfi0no&s=mJHAiNKOnRxDpRA-OfgGUVZPBW9ZcaPoU8WLOtDyVbE&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__acrobat.adobe.com_link_review-3Furi-3Durn-3Aaaid-3Ascds-3AUS-3Af72ea4ae-2Db886-2D307a-2D8294-2D0cd9fb2b97f5&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=c69hlMoKnYpkpBM9rVtOzR7x0uO-gdJIYj-3LD5Z1lI&m=A-Y6NjlFcFaD8u4dfnJjbSTCuqGE8ADoYgD2xmZllOA&s=5awWQrBj0RJaT4TDD6yM_C1evbLag0WIviHCrMHHhQo&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__acrobat.adobe.com_link_review-3Furi-3Durn-3Aaaid-3Ascds-3AUS-3Af72ea4ae-2Db886-2D307a-2D8294-2D0cd9fb2b97f5&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=c69hlMoKnYpkpBM9rVtOzR7x0uO-gdJIYj-3LD5Z1lI&m=A-Y6NjlFcFaD8u4dfnJjbSTCuqGE8ADoYgD2xmZllOA&s=5awWQrBj0RJaT4TDD6yM_C1evbLag0WIviHCrMHHhQo&e=
https://www.maine.gov/dacf/municipalplanning/docs/checklist.xls

2. Are there areas that need critical attention?
Public Facilities and Services:

1. Canyou determine what the major constraints are to municipal operations?
2. What might be the greatest challenges in the next few years?

Please note there are additional three chapters, Economy, Land Use, and Fiscal Capacity, that are delayed. We will get
you these chapters as soon as possible and review them at the May Steering Committee meeting. NSP does not believe
that there will be any delays in preparing for the event this June.

Subcommittee Discussion and Planning

In previous Steering Committee meetings, we have discussed whether there is a benefit for subcommittees to be
created to do a deeper dive into each topic area. Any subcommittee created wouldn’t take the place of the Town’s
boards and committees, which are doing important work on their own. The subcommittees could look at the various
inventory chapters and the key points and determine whether the subcommittee agrees. The subcommittee could
identify 3-5 key questions based on the inventory chapters where we want the community’s input. The subcommittee
could even consider the advantages and disadvantages of reactions to each question.

The subcommittees have been self-selected (sign up at this link) and as of April 19, below is where members have placed

themselves:

e Housing - Karin Orenstein, Daniel Backman, Lynne Seeley
e Recreation - Emily, Hildy Ginsberg

e Natural Resources - Karin Orenstein

e Public Facilities and Services - Jamie Whittemore

e Land Use - Jamie Whittemore, Lynne Seeley

e Economy - Lynne Seeley, Hildy Ginsberg

Other categories have not been picked by anyone or only have one person, so the Steering Committee will want to
discuss whether that’s ok (these may be the hottest topics anyway), and set a course for a timeline. Staff recommend
that the subcommittees try to meet in May to discuss the outline above, and report back at the May meeting.

A note Department Head and Committee Outreach:

Julie and | have been interviewing Department Heads to obtain a high-level overview of their department’s challenges
and opportunities for the next 5-10 years. Notes from those meetings are posted for you to review as time allows:
https://drive.google.com/drive/folders/1nd tRf2TSL5rVa8kwvkdJSHKH OglIBhF. The final interviews to be scheduled are
with the Town’s Finance staff. If | were to summarize some of the challenges that are consistent across the board, they

include employee recruitment and retention and reactionary funding versus proactive funding. On the other hand, the
Department Heads have a lot of ideas on how to better engage with the community and how to make each department
run more effectively and efficiently.

There have been presentations made to some of the Town’s boards and committees to date. We plan significant direct
outreach to each of the Town’s boards and committees in the fall, when we have learned some more from engagement


https://docs.google.com/document/d/1_LZr1Ntg8cYHzCwXA9-4hHG4XnCuCBvM3iMt0c8Pw_k/edit
https://drive.google.com/drive/folders/1nd_tRf2TSL5rVa8kwvkdJSHKH_OqIBhF

and can discuss the future with each board and committee. The subcommittees might have a place in assisting the
Department staff in that direct outreach to each of the Town’s Boards and committees.

May Meeting Date

It has come to my attention that the Climate Action Task Force is holding a public meeting on the Climate Action Plan on
May 23, which is the same night as our regular Steering Committee meeting. As the preparation of the Climate Action
Plan is a parallel process to the update to the comprehensive plan, it would be great to allow attendance by Steering
Committee members if possible.

We may be able to switch our meeting date to May 25" or May 30™, pending discussion of availability at the meeting.

Another option is to start the Steering Committee at 7:30 PM on May 23 in order to allow Steering Committee members
to attend both events.

Please come prepared with your calendars.
Public Comment

The Steering Committee meetings are open to the public, and as such, we will always reserve time at the end of the
meeting for public comment.

Attached is correspondence that | have received for the Committee:

1. Email from Ed Libby re: Cumberland County and City of Portland Analysis to Impediments to Fair Housing Choice
(Full document available on the City of Portland’s website: https://content.civicplus.com/api/assets/6976eb32-
88c4-4cf7-9910-e51d736907aa)

Other Attachments

1. List of Abbreviations (Please feel free to add to this list as you come across abbreviations):
https://docs.google.com/spreadsheets/d/1XNrocha-
22FROZVpAKWVFdjVEyy9rQXc20794a5B330/edit?usp=sharing

Save the Date!

April 26: Planning Board meeting discussing LD 2003 (second workshop)

May 10: Planning Board meeting discussing LD 2003 (third workshop)

May 15: LD 2003 Listening Session

May 23: Climate Action Plan Public Meeting/Comp Plan Steering Committee

May 24: Planning Board meeting discussing LD 2003 (fourth workshop, potential vote)
June 12: Comprehensive Plan Event: Data Highlights Workshop

June 14: Planning Board meeting discussing LD 2003 (voting meeting, if needed)

“Our Latchstring Always Out”


https://content.civicplus.com/api/assets/6976eb32-88c4-4cf7-9910-e51d736907aa
https://content.civicplus.com/api/assets/6976eb32-88c4-4cf7-9910-e51d736907aa
https://docs.google.com/spreadsheets/d/1XNrocha-2zFR0ZVpAKwVFdjVEyy9rQXc2OZ94a5B330/edit?usp=sharing
https://docs.google.com/spreadsheets/d/1XNrocha-2zFR0ZVpAKwVFdjVEyy9rQXc2OZ94a5B330/edit?usp=sharing

Full document referenced is on City of Portland’s website; https//
content.civicplus.com/api/assets/6976eb32-88c4-4cf7-9910-e51d736907aa

Erin Zwirko

From: Edward F. Libby

Sent: Monday, April 17,2023 3:41 PM

To: Erin Zwirko

Subject: LD 2003 ADU discussion

Attachments: City of Portland and Cumberland County_Analysis of Impediments to Fair Housing

Choice_final.pdf; Analysis of Impediments to Fair Housing Choice-Zoning and Land
Use.pdf; Analysis of Impediments to Fair Housing Choice-Executive Summary
highlighted.pdf

Dear Erin,

| wanted to follow up on the PB meeting’s consideration of aligning Town zoning to comply with and adoption of LD
2003, specifically the owner occupancy requirement in our current ADU ordinance. While the final rules have yet to be
published by DECD, | have been following them closely and see no way that the owner occupancy requirement can be
compliant with LD 2003. | come at it from two vantage points, which | will share here.

1. The plain language of LD 2003 mandates it. A. At least one accessory dwelling unit must be allowed on any lot where
a single-family dwelling unit is the principal structure;. 1t does not allow that a municipality can “except” lots where a
single-family dwelling unit is the principal structure, but not occupied by the owner. This seems pretty straightforward. 1
have not seen anything from DECD that provides municipalities this discretion. IF there is something you have seen, |
would appreciate you sharing that with me. There is a Q&A tomorrow with DECD, when I plan on pressing this question.

2. I believe the second point is part of why there is no provision for municipal discretion in this regard, trying to regulate
the user of a property rather than its use or the structure itself, is not consistent with the purposes of zoning and in this
instance, leads to discrimination of protected classes (minorities) under the Federal Fair Housing Act and the Maine
Human Rights Act, both of which LD 2003 requires municipalities to be affirmatively upholding in pursuit of housing
production. Requiring owner occupancy disparately impacts minorities by restricting the development of housing types
disproportionately used by minority residents, namely rental homes. This principle has been upheld in several recent
court cases cited in the recently released report titled “Portland and Cumberland County Analysis to Impediments to Fair
Housing Choice”. Anyone interested in FFHA and disparate impacts should also become familiar with the landmark US
Supreme Court Case TDHCA vs. ICP. While I introduced this concern at the PB meeting last week, [ do not think the
public nor the PB truly appreciated the nexus of affirmatively upholding the FFHA and disparate impacts caused by the
owner occupancy requirement. As [ said at the meeting, it is similar to our limitation on ADU’s to 2 bedrooms with
regard to FFHA, and both should be stricken from our ordinance based on FFHA. I have attached the complete Al report,
as well as two sub-sections that I highlighted and annotated (Executive Summary and section on Zoning and Land Use)
for relevance to Yarmouth. I believe that the Executive Summary and Zoning and Land Use sections would be extremely
valuable to members of the newly formed Comp Plan Advisory Committee. Feel free to share it with them.

In addition to the above, requiring owner occupancy for an ADU property is completely inconsistent with Yarmouth’s
existing housing policies. We do not regulate users we regulate use. Rental of single-family homes is not predicated on
owner occupancy. Rental of either, or both, units of a duplex is not predicated on owner occupancy. I defy anyone to
present a valid reason for requiring owner occupancy of a single-family home that the owner or wishes to add an ADU,
whether inside the existing building, attached or detached. The Town has no legitimate health or safety argument for
requiring owner occupancy only when associated with an ADU, and no other type of housing. The policy is indefensible
on its face. Separately, the Town may want to regulate Short Term Rentals. IF we decide to, then we can apply those
regulations consistently across ADU’s, single family homes, and multi-family buildings.

[ do not believe waiting for a “wider community discussion™, as was put forth at the PB meeting, is a viable option given
that the section of LD 2003 requiring FFHA compliance was not subject to the July 1, 2023 delayed implementation. It is
already the law. I would ask that you share my email and attachments with the PB as they continue to review Yarmouth’s

1


https://content.civicplus.com/api/assets/6976eb32-88c4-4cf7-9910-e51d736907aa

current ordinances to come into compliance with the implementation of LD 2003. Additionally, since failure to
affirmatively uphold FFHA and MHRA would expose the Town to legal challenge, perhaps a deliberate review by our
Town attorney on this aspect of LD 2003 would be prudent.

I know you are super busy, so thank you for your time, as always.

Sincerely,
Ed Libby



Executive Summary: Portland and
Cumberland County Analysis of
Impediments to Fair Housing Choice.

In fall 2021, theCity of Portland and Cumberland Councy initiated a study of fair housing
choice in the ity and county called an Analysis of Impediments to Fair Housting Choice {Al}.
The fair housing studywas completed to fuifill a requirement by the U.S. Department of
Housing and Urban Deselopment (HUD}) to “affirmatively further fair housing™ or AFfFH.

The study was a collaborative effort betvseen the City-of Portland and Cumberland County
and covered the 27 jurisdictions that represent the Consortia receiving federal HOME
Partnership Investment Funds (HOME) from HUD. The HOME Consortiajurisdictions
mclude: Baldvan, Bridgton. Brunswick. Cape Ehzabeth. Casco, Chebeague Island.
Cumberland, Falmouth, Freeport, Gorham, Gray, Harpswell, Harrison, Long Island, Maples,
Nev:Gloucester, North Yarmouth, Portland, Pow/nal, Scarborough, Sebago, South Portland,
Standish, Raymond, Westbrook, Windham, and Yarmouth, withinCumberland County

This study was informed by local knovedge and data, and robust community engagement
through a restdent survey, focus groups. and intervie aswithlocal leaders and stakeholders
wiho work 1n the housing and planning industries or provide services to lovs and moderate
income residents—advocates, community groups, service providers, educators, housing
providers, and developers. Engagementoccurred throughout the development of the
study.

Altogether, more than 750 residents and stakeholders in the county took
part in the development of the Al. The residents 'who participated in the survey-were
52% owners, 403 renters, and 8% precariously housed. Theywere part of famiies vath
children (28%), single parent households [24%), older adults (24%), persons with disabilities
{30%). They included income-diverse households and represented the racial and ethnic
distribution of the county,

This Executiva Summary.

®  Providers background on the study;

= Presents the primary findings from the research that supported the Al;

®  Identifies far housing 1ssues 1n the City of Portland and Cumberland County and
participating jurisdictions; and

m  Conftludeswith an action plan to address theissuesresidents face inaccessing
housing and economic opportunity.
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as the 1777 and 18" centuries, where both slave labor and profits denved from enslaved
peaple helped develop many Maine businesses and communities. The slave economy in
Maine was built mainly threugh the trading of lumber, molasses. and rum by merchants.
and shipbuitders.

The population of Black Mainers has historically been smail compared to the wvhite
population. From 1830 to 1950, the Black populat:on increased from 1,000 to 2,000 and the
white population soared from 398,000 to 910,000, During this time, the state had a strong
Natwvist movernent and preserice of the Ku Klux i<lan that ensure Black Mainers did not feel
wialcome despite their multi-generational residency  Although segregation was never
formally codified into lave, other forces led to segregation—namely. housing

discrimination = Discrimination was also routinely experienced by Mative Americans, Irish
Catholics, French Canadians, and Jews.

According to Eben Smmons-Miller, a scholar in the politics of fair housing in Maine,
housing discrimination "was the most recognized form of oppression faced by Maine’s
African Ameiitans” as late as the 1960s.! While some middle class African American
households found housing options in the broader region, African American households in
Portland “. remained in ethrically mixed neighborhoods on the Portland peninsula as they
could natafford the expensive rents elsewhere due to imited emplaymant options.”~
Homes were oftenin substandard condit:on in these areas. thus impacting the value of the
home and the amount of economic resources the neighborhood could attract
Discrimination within the housing market severely imited choices for racial and ethnic
minorities and thus resuited in segregation-within the city

Ethnic minorities were also confronted vath prejudice Early census records in the
Northeast recorded Acadians (French descendants living in Nova Scotia who had been
foraibly removed by the British during the 1752-1763 Frerich and Indtan War), Irish, jewish,
and French-Canadian populations separately from the ‘ahite population—indicating a
different classification of residency. Although the 1820 Maine Constitution allovzed Black
men and people with.no property to vote. it disenfranchised paupers who resided in
houses made ior poor people and those who reczived public assistance. Census data from
1850 to 1904 shoxs this population was mostly immigrants and people of color * In 1893,
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Data and Methodology

The primary datasousces and local knowledge and information thatwereused to develop
the Al include:

®  The Census’American Community Survey (ACS) from 2010 and 2020 {S-year data);

= Local housing developmentand permittirig data from the City of Portland Housing and
Community Development Departrment:

®  Affordable housing development data from the National Preservation Database;

®  Charactenstics of residerits of publicly supported housing from HUD's AFFH data and
mapping took:

= Home Mortgage Disclosure Act data from mortgage transactions:
m  Aresident surveydeveloped and fielded for this study; and

& Interviews and focus groups with stakeholders who workin the housiog and planning
industries or provider services to low andmoderateincome residents.

Background

The Federal Fair Housing«Act of 1968 requiras HUD to administer its programs and
activities in a manner which "affirmatively furthers” the policies of the Federal Fair Housing
Act (FHA}—also known as affirmatively furthering fair housing or AFFH, This obligation
extends to all federal agencies that administer housing and urban development programs
as well as subrecipients of those funds—including cities, counties, and states As such, the
City of Portland and Cumberland County, as recipients of housing and community
developmentblock grant funds, mustdemonstrate their commitment to AFFH,

One of the ways that communities can AFFH is to conduct an analysis of 1ssues negatively
affecting fair houstng choice, and develop an action plan to meaningfully address the
effects of the legacy of public and private pohcies and practices that intentionally or
unintentionally created inequities. That process is often referred to as an Assessment of
Far Housing, or Analyss of Impediments to Farr Housing Choice {Al), or, in a new rule to
update AFFH, an Equity Plan,

This study accomplishes the identification of fair housing issues led by a robust compsurity
process, and development of a meaningful action plan—all core aspects of the Equity Plan,

History of Housing Discrimination in the Region

Cumberland County’s settlsment historys closelylinked #ithits economy ard geographic
location. Fishing, and the other types of agriculture that dominated the economy as the
region was formed, as well as the area’s distance from the <enter of the country’s slave
trade, discouraged the use of slavery Yet Maine still played a role in the slave trade as early
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an amendment \as added to the state constitution that required literacy tests to vote, this
was a major barrier to poor ‘ahite imnugrants in the state. Mainers voted o enfranchise
paupers In 19€5 threugh a constitutional amendment and removed the literacy
requirement in 1970 following an amendment to the Voting Rights Act.” The history of
voter enfranchisement is important to recognize, as thielaws that elected officials dictated
often reflected the attitudes of the white, economically poerfui actors within the housing
market

A map of Portland made in 1935 used by bankers and real estare agents to evaluate
mortgage risks designates “foreign-born.negro. or lower grade populations” as
“hiazardous, "It also labels wihere Irish, ltalian, Jevash, and Polish neighborhoods were
located " The practice of rating neighborhoodsbased on perceivedrisk was largely based
on prejudice and excluded people in “hazardous” neightorhoods fromaccessing
homeownership and the generatianal firiancial benefits that come wath it. According to
Dawvid Freidenreich, Professor of Jewish Studies at Colby College. real estate agents also
steered Jewish and immigrant famrhes away from affluent areas of town, thus creating
segregated nejghborhoods and unequal housing opportunities ’

Today, historical segregation in Portland and Cumbertand County is reinforced
by:

®  Limited housing production and slow growsth regulations;

®  Lack of affordable housing; particularly for families outside of Portland, South
Portland, Scarborough. and Westbrook;

u  Denial of rental housing, especially for Housing Choice Voucher holders:
= Limited opportunities to attain homeownership;

®  Dispanities in educational attainment, which have long term effects on economic
equality; and

»  Land use regulations in some jurisdictions that favor more expensive, ownership
housing and limit multifamily housing for all but seniors

Primary Findings

Thissection summarizes the salient findings fromtheAlresearch, whichwas used to
determine the primary issues, or challenges, to fair housing choice
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Housing Choice

Housing production in Cumberland County lagged population growth
between 2010 and 2020, leading to increases in prices and very low

vacanci itions that negatively impact housing choice. Populationin
Cumberland County rose by 7.63 between 2010 and 2020, while occupied and vacant
housing units rose by 6%, according to the ACS data. Local permit data shows that Portland
{District 5) produced the most housing units of any singular jurisdiction in the county
berween 2010 and 2022, with nearly 5,000 units approved and over 2,800 certificatas of
occupancy issued over that ime period.* A quarter of all units approved since 2010 are
designated to be affordable. District 1 (made up of six jurisdictions) and District 2 (made up
of eight jurisdictions) added an estimated 3.600 and 3,400 housing units between 2010 and
2020. The suburban communities of Scarborough andWestbrook each added a little more
than 1.100 units over the same time period.

Mainers who are more likely to be disparately impacted by policies that limit development
of housing, especially affordable housing. include:

» African Amencan/Black households, Asian households, Hispanic households,
Other Race household, and single parents (resident survey). These
households report housing challenges—tiving in overcrowded conditions,
living 1n housing in poor condition, being unable to maintain rent or utility
payments—at higher rates than other resident groups

~ Afnican/American/Black households also have the highest levels of
segregation and experienced a large increase in segregationsince 2010
(Figure IV-17).

Portland provides more housing to low income households than its
proportionate share of county households overall, Specifically, the City of Portland
houses 35% of households with incomes less than $25,000, compared to 25% of all
households in the county. Westbrook also houses a higher share of households with
incomes below $25,000 than households overall. Incontrast, Falmouth, Gray. and
Scarborough have the largest differences in the share of households with incomes of less
than $25.000 and households overall (Figure 1\+23 series).

This differencers partially. although not entirely, related to the provision of affordable
housing. A comparison of rental units priced at less than $650/month (affordable to
households with incomes of $25,000 and less) showed modestdifferencesin the share of
affordable rentals compared to all rentals, with Bridgton, Brunswick, Portland, and mostly
Westbrook providing a slightly higher share of affordable rentals than rental units overall: A

*ALS Futa estiunates far the Sity oF Postlard seported lcw umt gronth benvesn 261C:2020, whichedid aet 1ake ‘o
ac oupteecent permttng snd dapreval artity
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- Hispanic, Other Race, and Asian respondents, as well as households making
less than $25.000, precariously housed respondents, and Brunswick
respondents reported the highest rates of discrnimination

Of respondents reporting adisability. about 25% report that their current housing
situation does not meet their accessibility needs {sesident suivey).

Homeownership

Homeownership opportunities for younger Mainers are increasingly limited
by rapidly increasing housing prices, In Portland, Cumberland County. and the State
of Maine, 85-year-olds are more likely to be homeowners than those under 35 years old.

African American/Black households have extremely low homeownership
rates—11% in Portland and 19% in Cumberland County. compared to 25% in Maine
{Figure Vi-34). To close other racial gaps in ownership, an estimated 164 Asian renters, 51
MNatuve American renters. and 141 Hispanic renters would need to become owners. A much
larger number—1,169 African American/Black renters—would need to become owners to
close the White/Black homeovsnership gap (Figure Vi-32s).

Home loan denial rates were lowest among African American/Black and
White Cumberland County applicants, at 10% and 11% respectively (Figure VI-38a).
For African Americans, barriers to ownership are likely driven by several factors other than
mortgage loan denials. Portland, which has the largest concentration of Cumberland
County's African American/Black population, has a younger population and lower overatl
income 12lative to the county. Another factor is that the majority of Portland's African
American/Black population are foreign-born. The foreign-born population faces distinct
challenges to homeownership, including unfamiliarity with the banking system, language
barriers, and credit history length. Moreover, for Portland residents who practice Istam,
Islamic law does not allow taking on interest-bearing loans, which makes buying a home
with a traditional mortgage infeasible. White applicants appear less likely to be dented in
many of the neightorhoods 'where applicants of color are focusing their homebuying
efforts—mostly in suburban Portland

I
On average. residents are farly satisfied with therr transportation situation Stakeholders
raised more barriers, noting that the lack of an affective regional public transportation
system limits where residents can access jobs and pushes people to stay in Portland where
costs are higher. Resitlents who report that they tan't get ta public transit or buses easily
live in Scarborough and Windham, are Hispanic and Other. and households that make less
than $25,000 (resident survey)

T

d students make up more than half of school
enroliment in the Westbrook School District, Harpswell Coastal Academy. RSU 17 (serving
Harnson), and RSU 61 (serving Bridgton and Naples). These school districts alse
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similar analysis of owned homes found only modest variances in shares wth only resort
oriented counties providing a lower share of affordable homes for purchase. In sum, the
region is not significantly unbalanced, and differences areduebothtowherelowwage
jobs are located and where older residents living on fixed incomes are located, in addition
to the location of affordable housing

Deeply affordable housing—especially that accommodating families—is
concentrated in Portland. The neighborhoods with the highest concentrations of
affordable housing are also thosewith relatively high rates of poverty andschools with
average educational proficiency Thisis counteredwith strong access to employment.
Outside of the Portland-South Portland area, most affordable units are targeted for elderly
residents {Figur= VI-46). Policies that favor affordable elderly housing over
affordable family housing work to limit access to quality education for low
income families.

In Greater Portland (Figure VI-263, Multiple Race and Other households face very high rates
of burden while earning moderate incomes. This could suggest that discrimination in the
housing market is limiting their housing-choices. forcing them into disproportionately over-
priced units.

Oenial of rental housing ts common; especially for voucher holders. Nearly 30% of
respondents who looked for housing expertenced denial of housing and 90% of voucher
holders said finding a landlord that accepts vouchers is difficult to very
difficult (resident survey).

~ Mainers most likely to be denied housing include: Other Race, Astan,
Hispanic, and African American households, households making less than
$25.,000, single parents, and households with amember experiencing a
disability.

- Landlord refusal to accept vouchers disparately impacts African

Amerrcan/Blackhouseholds who are disproportionately represented among
voucher holders (Figure VI-42).

Nearly 20% of survey respondents have been displaced from their home in the
past five years, mostly becausetheycould not keep up with rent{resident survey).

~ Single parents, precariously housed respondents, Other Race and African
American/Black respondents, households that make less than 550,000, and
households with a member experiencing a disability reported the highest
rates of displacement.

About 16% of survey respondents reported they have experienced
discrimination w the past five years (resident survey).
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experienced some of the lowest rates of student testing success among all county school
districts {Figures V-15 and V-17)—suggesting that these districts need more support to
address the needs.of economicaily dicadvantaged students.

Low educational attainment has long term effects on earnings and wealth
building, and disparities in educational attainment can reinforce long term
economic inequality. County residents with a bachelor’s degree earn 56% more than
those with a high school diploma, while Portland residents with a bachelor's degree earn
48% more than their counterpartsiith a high school diplema—higher than the state
overall {Figure V-27). Educational attainment also affects the ability-to attain
homeownership: 52% of county residentswith a high school diploma own their home,
compared to 76% for those with a college degree (Figure V-29). Compared to the state,
it is more difficult for city and county households with lower tevels of
educational attainment to become homeowners.

In recent years, common zoning ordinances and land use regulations are being
reconsidered due to their historical effect of restricting housing production and choice
While laws in the State of Maine address many possible regulatory barriers to housing
choice, local policies in some jurisdictions may impact housing choicz-and availability
These include:

a  Growth ordinances that exempt affordable senior but not affordable family housing:

= Limited land available for ty development and/or use regulations which
restrict housing density and unit types;
s Residential growth caps and other dimensional standards, such as large lot sizes;

w  Limited public infrastructure, particulariy watar and sewer systems, andsor capital
funding to build the public infrastructure systerts needed to support awider variety of
housing and a range of densities; and

w  Verylarge and restrictive dimensional standards that discourage or disallow all but
highe r<ost single family homes
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Progress Addressing Fair Housing Issues Identified in Past
Als

The City of Portland last reviewed fair housing issues as part of the Graater Portland
Council of Governments Sustainable Communities Initative—Sustain Southern Motne—and
ina 2013 Al, Both 'vere adopted by the City Council

The major housingssues in Portland that emerged frtom the 2013 Al included:
s Concentrations of poverty, Airican American/Black residents, foreign born residents,
single parent households, and publicly assisted housing.

®  Limits on the effectiveness of the Section 8 program due to lack of housing in the
broader region;

®  Houstng choice 1ssues for naw immigrants cause by landlords’ unfamibarity of cultural
customs and norms;

a  Landlord skepticism around state funding of General Assistance and subsidy
payments that are lovier than marketrents,

®  Lackof awareness by landlords related to reasonable accommodaitons’ laws and a
belief that housing tenants with disabifities 15 costly:

®  Bias against renting to single parent, female headed, households with children; and

®  High and increasing rents.

Cumberland County conducted its Al in 2010. The i1ssues identified in that study included:

®  Farr housing violations occur in reasonable accommodations for persons with
disabilities and discrimination based on familial status and sex,

® Refugee and immigrant housing needs are unaddressed,

8  Biscrimination based on source of Income occurs; and

®  There are imited options for affordable rental and ownership housing within
entitlement and suburban communities: Zoning restrictions and fimrted vvater and
sewer and utilities.connections contribute to the lack of housing options

The followaing fair housingssues were identified in the broader ragion in Sustain Southern
Maine:

®  Lack of knowledge about landlord/tenant and Fair Housing laws,
s Constraints on refugee choices of where to live;
® Shortage of barrier-freehousing;

® Lack of anareness of reasonable accommodations;
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complex—requiring ambitious and collective efforts to expand housing
choice,

Fair Housing Issues and Fair Housing Action Plan

This section outlires the fair housing issuesidentified in this Al with recommendations for
how the participating jurisdictions should address the identified 1ssues and further far
housing choice

Primary Fair Housing Issues Negatively Affecting Housing Choice
Residents most affected by housing choice issues include African American/Black
households, Asian households, Hispanic households, Othes Race households, and single
parents Issues negatively affecting housing choice include®

= Limited housing, especially affordable housing production, contributing to rising rents
and a loss of overall affordability.

® Lackof a tocal commitment of many jurisdictions to address regional housing rieeds;
®  Concentr3tions of deeply substdized rental housing i the city of Portland,

® Land use policses in many small jurisdictions that favor affordable elderly housing ovar
affordable family housing, restricting access to high equality educational
environments;

®  Demal of rental housing to Housing Choice Voucher holders;

®  Housing discrimination, 2specially for people of color, very low income households,
and those who are precariously housed; and

®  Zoning ardinances andJand usa regulations that restrict the type of housing needed,
(including affordsiie family Rousing and multfamily housing, from being developed.

Recommendations for addressing fair housing issues. To address production and
affordability issues, Cumberland County should

1 Activate the pevier uf Maina's new legislation (L [} 2003] 1w ncrease the supply af
housing

a. Prowide guidance and technical assistance to Cumberland County
communiti2s on how to rewrite land use codes to sllo.v increased density
for affordable housing developments This should include developing model
code language thatjurisdictions can enact or model to ensure that
duplexes/triplexes/ fourplexes (and similar types of low density, multi-unit
housing) are feasible to develop Stakeholders interviewed for this Al noted
that some junsdictions require unreasonably large lots for duplexes (e.g.,
four acres);

for a duplex, yarmoulh requires 2 acres in MDR. 4 acres in LDR, 6 acresin RR

®  Setback requirements that prevent people with disabifities from getung ramps built;

® Need for homebuyer education and financial literacy for those underrepresented in
single family lending; and

8 Vulnerability to lead hazards in housing for children,
To address ihese issues, the City of Portland:

®  Actively pursued regional partnerships that work to vaden the public transportation
network and provide housing opportunities for a diversity of people throughout the
region;

® Reformed land use regulations toincrease allowable densities, reduce mmimum lot
sizes, incenuvize affordablehousing construction, and require affordsble housing in
certaincontexts (more detalls on these efforts can be found inSection VIIlY;

8 Works toencourage other communitres in the region todevelopaffordable housing:

® Created a partnership with the Cumberland County Community Development Office
and local landlord assoctations to provide landlord awareness workshops,

®  Launched initial efforts to set up a housing liaison system to resolve landlord/tenant
issues, resulting in the formatton of the Rental Housing Advisory Committee; and

® Administers a Rent Control Board created by a citizen-approved initiative
To address these issues, Cumberland County'

® Funded landlord education and training;
® Funded tenant education to Increase aviareness of fair housing laws and rights;

® Educated local policymakers and leaders on fair housing issues, including the
Cumberland County Municipal Oversight Committee; and

®  Worked with mumcipalities to encourage development of affordable housing in every
community 3nd ensure that local ordinances are consistent with state and federal lavy
concerning group homes and special needs housing,

These efforts have been an important part of mitigating fair housing violations, rarsing
awareness about affordable housing neads, and ncreasing fair housing knowledge and
awareness,

As this Al update demonstrates, many of the county's and jurisdictions’ housing challenges
Have increasad sincg {Resg stuthes ware conducted. as a rasult of growing demand for
housing, rising costs of housing, and intensifying economic ingquality. These forces have
made housing challenges v ‘orsedue Yo a fiistorical lack of invesiment in affordable housing
to facilitate hausing cnoics. In sum, housing challenges have become more
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SECTION VIIL.
Zoning and Land Use Analysis

This section builds upon the Disproportionate Housing Needs section by examining the link
between housing choice and zoning and land use regulations. It begins with background on
how zoning and land use decisions influenca housing choice; summarizes the zoning and
land use findings from previous Als; examines how the participatingjurisdictions’ current
zoning and land use regulations and decisions affect housing choice; and concludes with
findings.

This section does not prescribe a “right «wvay' to zone. Instead. it reviews the jurisdictions
zoning regulatians against best practices, and assesses If the jurisdictions’ regulations
could restrict housing choice. It also acknowledges that jurisdictions have varying contexts
and different opportunities and constraints related to buitding a variety of housing types.

Why Zoning Matters

As housing affordability challenges have grown into vshat many are calling a national
housing crisis, zoning and land use regulations have received more attention for their role
in creanng barriers to housing choice and failing to respond to housing market needs.

Discriminatory aspects of early zoning. Zoning. in its veryearly form, was
inherently, and often blatantly, discriminatory=—the most direct evample being race-based
zoning codes. In 1917, the U.S. Supreme Court made racial zoning illegal by overturning a
racial zoning ordinance in Loursville, Kentucky (Buchanan v VWarley) on the grounds that it
viclated “freedom of contract” protections in the U.S. constitution. Many cites ignored the
Supreme Court’s decision and cantinued racial zoning practices or found cther legally
permissible ways to regulate neighborhood composition,

Another early practice that facilitated segregated communities was zoning based on use.
Thisswas called *Euclidean” zoming, named for Euclid, Ohio, the community that intreduced
this zoning. Euclidean 0ning, which remains common today, divides land into zones’
differentiated by use and form :with, among other goals. the objective of protecting
occupants of some zones, historically lower-density single-family zones, from uses believed
to compromise health and safety. In 1926, the U.S. Supreme Court found that Euclid's
Toning ordinance wvas allowed as part of the jurisdiction’s police power—and, through the
decision, promulgated the belief that segregating single family detached homes was
negessary to “increase the safety and security of home life.. prevent street accidents,
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especially to children,..preserve a more favorable environment in which to.rear children,
etc.

The above exclusionary zoning practices are just some examples of the many zoning codes
and practices that facilitated segregation. They also drove excluded residents—largely
peopte of color—into neighborhoods with higher levels of pollutants, poor quality housing,
and limited ownershipopportunities. As outlined in Section IV of the report, the State of
Maine lacked 3 history of legalized segregation but still took other avenues to astablish
segregatory housing patterns and discriminate against non-White and other ethnic groups

Figure V-1 below provides a imeline of significant zoning decisions related to housing
chosce. It also includes legislative responses to expand housing choice. The figure reveals
the piecemeal, often discriminatory, and reactionary responses that have characterized the
housing landscape over the past 100 years
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Exclusionary zoning today?. Zoriing regulations no longer dictate where certain  eg. oanerrantor
types of people may live other than in special circumstances like senior living communities,

which are allowed under the Federal Fair Housing Act (FFHA) Zoningtoday regulates the

structural environment, which typically means where residential development is allowed,

the types of residential development allowad (single family, multifamily). the density of

development, and the form or design of development w0t occupancy i not 3 iuctural of 9 Alue end has a doparate

mPIct rocogazable under Fair Howmltg. Yarmouth anould stibe
me esquesmnant igmthar ABU Ordinance 10 comply weh State Law

Eveniif they do not contain direct discriminatory language, zoning codes and land usa
deasions zan have a discriminatory effect on protected classes when they rely more
heavily on certain types of housing than others This most commonly occurs for multifamily
rental nousing: @xcluding multifamily housing from zoning districts can have a disparate
impact on the protected classes who are mostly ftkely to be renters and have lower
incomes As such, residential zoning that imits the placement of housing can mimic past
discriminatory zoning practices

Exclusionary zoning gererally employs land use cegulations thatcestrict the types of
housing that can be buili in a particular area This type of zoning 1s employed to constrain
housing diversity and supply and ensure the area is inhabited by anidealized segment of
the population—typically a married couple with childran living 1n a suburban single family
detached home. I many cases a version of this definition of the (dealized family is still
present in zoning ordinance definitions

Public costs assoctated with exclusionary zoning include increased traffic congestian,
persistent inter-generational poverty, and stunted economic growth. Exclusionary zoning
increases the cost of entry into service-rich neighborhoods which often contain the
highest-performing school districts, the best access to high-paying jobs, access to healthy
food. and transportation alternatives. In this way, segregation is reinforced by limiting
opporfunilies for low- and moderate.income residents to five «n areas ofopporiunity]

Land use planning that embraces housing inclusivity is becoming more popular as
communities recognize—and internalize—the public costs associated with exclusionary
zoning. Incluzive planming 1s also Being embBraced to respond to maiket demand;
\recogrizing that how peaplz choose to live—e g, renting longer, living in low maintenance
homes—is changing.

Notable exclusionary zoning legal cases include:

Berenson v. Town of New Castle (1975) was an early case, stemming from a
developer who wanted to build a condominium community and was dented due to lack of
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zoning for mulnfamily housing This case introduced the idea that housing choice should
be considered in zoning decisions. The court’s decision was based on the preinise that the
“primary goal of a zoning ordinance must be to provide for the development of a balanced,
cohesive community which will make efficient use of the town’s land.... (IIn enacting a
zoning ordinance, consideralionmust be given to regional {housing] needs and
requirements.... There must be a balancing of the local desire to maintain the status quo
within the community and the greater public interest that regional needs be met.”?

NAACP v. Town of Huntington {1988) resulted in a court-ordered rezoning of a parcel
of land to accommodate multifamily development and a change'in the town’s zoning}
ordinance which only allowed multifamily development in an urban renewal area The
court concluded that the failure of the town to rezone a parcel to accommodate
multifamily development has a “substantial adverse impact on minorities.” This was based
on an analysis of housing needs data that found a disproportionate proportion of African
American/Black families had housing needs.

Under Huntington. a zoning code is presumptively exclusionary if it: (1) restricts multifamily
or two-family housing to districts/neighborhoods with disproportionately large minority
populations; or (2) disparately impacts rinorities by restricting the devefopment of
housing types disproportionately used by minority residents.*

Avenue 6E Investments LLC v. the City of Yuma (2015). In this case, the court
found that a denied rezoning request to allow smaller lots for construction of more
affordable single family homes had adisparateimpact on Hispanic families. This case was
based on an analysis of Home Mortgage Disclosure Actand homes sales data, which
showedthat smaller lots produced single family homes at price pointsthat were attainable
to lower to moderate income Hispanic households.

In the end, itis in the best interest o f communitiesto examine their zoning code and land

use regulations frequently to ensure they do not create barriers to housing choice. This is

appropriate not only to avoid legal challenges, but also to ensure economic and workforce
diversity, and to keep current in a national marketthat is increasingly demanding creative
solutions to housing pressures and expansionof housing choice.
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Zoning best practices. Recognizing the exclusionary nature of many zoning
ordinances, and to respond to the housing crisis, ¢ittes and counties are increasingly
modifying land use codes to atlow “gentle infill"—duplexes/triplexes, rovhomes, and
Accessory Dwvelling Units (ADUs)—in single family zones. Some jurisdictions are adopting
"lifestyle neutral” approaches to zoning and land use to becier align with changes in
household preferences, life cycles. and aging residents.

Lawyer and planner Don Elliott published A Better Way ta Zone. which contains ten
principles for zomng that can apply to both urban and rural communities. The book
focusas less on how cities should look but how theyshould oparate Several relate to
expanding housing choice and are relevant for Zumberland County:

1) Zone for middle Income households— include a broad range of mixeduse
zoning districts and allow multifamily development across a wide vartety of zoming
districts. This practice also more effectively produces communities that support

neighborhood-serving retail and commercalop: 1s and small bus by
allowing the market to supply services near households

2]

Revise zoning ordinances to better promote attainable housing--step
awayor revisit minimum lot sizes, mini lling unit sizes, and maximum
residennial densities. Allow more flexibility in zone districts to accommodate the
wide range of housing products thataccommodate the “missing micldle™ — housing
types such as duplexes, triplexes, fourplexes, cottage courts, and multiplexes.

3) pl 1t dynamic d lop 1t standards—recognize that communitie
change over time and development codes need to allow communities to adopt and
experiment with market innovations and accommodate changing housing
preferences. Parking standards, for example, can vary based on use rates and

existence of public parking lots in the area In more traditionally zoned conlract zoning!

communities, it is most appropriate to "experiment” with dynamic zoning—which
allows for more flexible-development while still ensuring that resulting projects are
not significantly out of scale or character with those around them— in mixed-use
districts. As discussed above, these standards should be generous in application
and allow multifamily residential housing.

4) Revise group home definitions and ensure placement. A best practice n
the defimition of group homes is to set the unrelated persons limit to what has been
legally defensible, generally 12 unrelated persons, including staff. Group home
residency must be broad enough toinclude the homeless, those with socral,
behavioral, or disciplinary problems, the elderly, those in hospice care, those
avoiding domestic abuse, and/or disabled (which includes the frail, physically
disabled, developmentally disabled, mentally ill, persons with HIV/AIDS, and
recovenng from alcohol or drug addiction). Graup homes should be allowed in at
least one, and preferably more, residential zoning districts. The unrelated persons

Common zoning-related barriers to housing choice. Some of the key
factorsin land development codes thatmost commonly resultin barriers te fair housing
choice and reasonable accommodation for persons with disabilities include

« Dimensional standards. Large minimum |ots, minimum unit sizes, or excessive
setbacks between structures or from streets that can increase development costs;

® Limits on density. Restriction on or prohibition of multifamily housing; low floor
area ratios (FAR) for multifamily or d develop: t; or low density
requirements;

s Use-specific standards. Special site or operational requirements for group homes
for persans with disabilities that are not required for other residences or groups;

s Differences in quality and access to public services. Additional requirements
for specific developments {e.g., group homes or multifamily) to provide infrastructure
or essential municipal services not required for other residences or dwelling units;

s« Definition of family and occupancy restrictions. Definitions of family or
occupancy limitschat prohibitor limit the number of unrelated or unmarried persons
1n a household;

& Procedures for development or zone change reviews. Excessive or disparate
review procedures, public hearing reguirements, or noticing requirements for
different housing types. housing for protected classes, or low-income housing:

& Housing types. Limits or prohibitions.on alternative affordable housing options
such as accessory dwelling units (ADUs), modular or manufactured homes, and mixed-
use developments; such as requiring owner occupancy for ADU

®«  Growth restrictions. Limits on residential growth. Some communities have
instituted annual groweh caps that limit how much housing can be built, including
market rate units. Other communities allow some types of uses but constrain others—
for example, allowing an exemption from a residential growth restriction for
affordable senior housing but not affordable family housing. The collective imit on
how much housing can be built throughout the county restricts overaltsupply and
negativelyimpacts housing choice.

®  Spacing. Minimum distance between group homes that are not required for other
residences or groups and make development of group homes difficult;

dati 1

) 1s. inhibiting modifications to housing for
persons with disabilities or their ability to locate in certain neighborhoods; and

= Codelar Local land di P codes and standards that are not aligned
with federal and state regulations governing fair housing and reasonable
accommodation.
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limit could be increased if the group home is to be located in a multifamily,
commercial, mixed use or other district

S

Include clarifying definitions. The definition of disability must include what the
courts have qualified as disability; those in recovery and with HIV/AIDS are often left
outof the definition. A best practice is to have as broad a definition as possible to
avord multiplying the list of group facilittes in ways that confuse the public and
policymakers.

Definitions of household and family, if included in the code, should be flexibte
enough to allow a range of household and family configurations, especially those
needed to accommodate caregivers. Language should avoid prescribing the
makeup of a family unit ("husband and wife"). A more progressive approachiis to
exclude definittons of household or family composition and focus on public health
andsafety factors.
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Land Use Planning in Maine

The State Constitution of Maine, specifically Article VIHI, Part Second, establishes municipal
home rule and grants power to local municipalities “...to alter and amend their charters on
all matters, not prohibited by Constitution or general law, which are local and municipal in
character.” More plainly, land use regulations at the state levellargely control local land
use planning tools available to municipalities throughout the state.* As such, this section
highlights several state-level land use policies thatimpact zoning ordin.ances, code
enforcementpractices, tmpact fees, regulation of manufacturedand group homes, and
protected classes.
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Zoning ordinances. Maine Revised Statutes require that a local zoning ordinance bz

consistent with a comprehensive plan adopted by the municipal legislative body.
Additionally, a zoning map articulating each zone must be adopted as part of the zoning
ordinance. Public hearings are required before the adoption of any new zoning ordinance
or map, aswell as amending an existing zoning ordinance or map. The public must be
notified of the public hearing atleast 13 daysprior to thescheduled date of the hearing.

The State also rzquires that any municipality that adopts a zoning ordinance must also
establish a board of appeals. The board of appealsis allowed to grant variances to an
applicantf the ordinance is found ta cause an undue hardship tothe applicant’s property.
The statutes also permit municipalities to grant disability variances. which allow an owner
of a dwelling toinstall equipment or construct structures necessary for the access to or
egress from the dwelling by a person with a disability Additienally. the statutes also permit
municipalities to grant a disability variance to construct a place of storage for a
noncommercial vehicle for a person with 3 permanent disability. Variances for setbacks for
single family dwellings and dimensional standards are also allowed for municipalities to
include in their zoning ordinances.

Code enforcement practices. Code enforcementis vital to minimizing health
issues related tooutdatedrentalinventory includingasthma and lead porsoning. While
code enfarcement is a valuable tool to maintarn health and safety, code enforcement
programs that become targeted or discriminator; can become an issue under FHAA? For
example, in the early 2000s, 16 current and former landlords who owned more than 100
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\which includes sexual orientation and gender identivy), familial status, and disability
Maine's protected classes are more extensive than federal piotected classes due to the
addition of ancestry and putlic assisiance in<ofe

Current zoning and land use issues in Maine. Spurred by its increasing need
for housing, thie State of Maine recently underwent a significant effort to explore how
current land use and zoning regulattons affect housing development. In June 2021,
Governor Janet Mills signed a bill establishing the Commission to Increase Housing
Opportunities In Maine by Studying Zoning and Land Use Restrictions to better understand
how current zoning and.land use restrictions Impact increasing housing opportunities
throughout the state. The commiss:on metthroughout the rest of the year and delivered a
report of s findings and recommendations in December 2021 These recommendations
evolved into LD 2003,"An Act To Implement the Recommendations of the Commission To
Increase Housing Opportunitiesin Maine by Studving Zoning and Land Use Restrictions.”
The bill vias signed into lays by Governor Mills in April 2022. Highlights'' of the bill include:

= Allowing at least one accessory dwelling unit{ADU) — attached or detached — by right
on all single-family home lots. Also specifies that ADUs do not count towards a
municipality's rate of growth ordinance;

& Allows up to two dwelling units per lot in all residential zones across the State.
Municipalities need to allow up to four dwalling units ger lot ifthe lotis in a designated
grovith area;

8 Requiresjurisdictions toallow morz affordable housing atdeeperand longer
affordability. Creates density bonuses 1n some zoning districts for affordable housing
developments; and

®  Caps parking mandates to two spaces for every three units
Thie bill also requires municipalities to * ensure that ordinances and regulations are

designed to affirmatively further the purgoses of the federal Fair Housing Act..and the
Maine Human Rights Act to achieve the statewide or regional housing production goal.™*

In essence, through this bill. the Maine Legislature puts into place the ability for lacal units
of government to implement zoning best practices by allowing a diversity of housing types
and densities, promoting flexible site standards, and limiting parking requirements
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rental units 1n St. Paul Minnesota filed against the city claiming code enforcement practices
on problem properties had a disparate impact on minorities *

Related ta the general enforcement of land use laws and ordinances, the Maine Revised
Statutes require code enforcement officers to be certified by one of the following entities:
the former State Planning Office, the Department of Economie and Community
Development, Office of Community Development, or the Department of Public Safety.
Additionally, code enforcement officers are authorized to enforce all applicable laws and
ordinances relatedto Shoreland zoning, comprehensive planning and land use, intarnal
plumbing. subsuiface wastewater disposal, and building standards as specified in the
respective state statutes. The State also allovss for municipalities to authoriz:e code
enforcement officers to issue disability structures parmits.

Impact fees. Maine Revised Statutes permit local municipalities to enact ordinances
thatrequire developers to construct ¢apital improvements off site or pay impact feesin
lieu of the construction. The impact fee must be reasonably related to the development's
share of the cost of infrastructure improvements.

Manufactured housing. Maine Revised Statutes require that municipalities permit
manufactured housing to be erected “...onindividual house lots 1n a number oflocations
on undevaloped lotswhere single-family dwellings are allowed.” The statutesalso
articulate that manufactured housing is subject to the same requirements as single-family
dwellings. The code also specifies a number of requirements municipalities must address
around dimenssonal standards, satbacks, road frontage. murucipal road standards,
buffering, and location of utilities related to mobile home parks,

Group homes. The Maire Revised Statutes require that municipal zoning ordinances
consider all community living arrangements ™, which include group homes, foster home, or
intermediate care facility, of eight or fevser residents a single- family use of properiy for
2zoning purposes. As such, these residential facilities ase not subject to conditions more
restrictive than those imposed on residences occupled by related persons

Protected classes. Maine’'s Human Rights Act makes it illegal to discriminate in
restdential housing onthe basis of race, color, religion, national origin, ancestiy, sex. sexual
ortentaton, physical or mental disability, famihial status, and receipt of public assistance,
Protected classes under the federal FHAA include race, color, religion, national origin, sex
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Outside of the state’s push to reform zoning and land use regulations to increase housing
development, several Cumberland County jurisdictions are undertaking their own efforts to
increase housing development and choice i thelr communities

Current zoning and land use efforts in Cumbertand County. Several
communities in Cumberland County have undertaken recent efforts to update their current
zoning and land use regulations to be better equipped to satisfy their communtty’s growing
and changing needs For example, in late 2017, the City of Portland launche d ReCode
Portland, an effortto create a new and unified development code With an emphasison
community input and feedback throughout the process, the primary objeciives of the
Recode projectare to make the land use code more user-friendly align the code with the
city’s Comprehensive Plan to help advance its gosls. and ensure that the city’s diversity of
needs, tncluding housing, the working waterfront, chmate resiience, and transportation,
ara2 being sufficiently met. The first phas2 of ReCode passed broad parking exemptions,
and an expansive ADU ordinance that allovss up to two ADUs per resident:al lot, with no
parkingraquirements and a streamlined review process Phase 2 is underway, evaluating
Portland’s zoning for ways to tncrease housing creation city-wide, increase chimate
resilience, and build complete, walkable, transit-proximate neighborhoods

More recently, in 2021, the City of South Portland commissioned a Housing Assessment
and Strategy‘iﬂeport to identify significant needs to catalyze housing producton inthe aty.
The report offersa series of recommendations related to local policy changes. zoning code
updates, and more coordination at the regional level. Addiuionally. the Town of Cape
Ehzabeth cornmissioned a Housing Biversity Study in 2022. This study aimed to 3ssess the
current housing landscape in the town and provide recommendations to create mora
affordable housing in the community. The Townbasrecently formed an ad-hoc committee
1o revievs the study. gather public feedback, and offer its recommendations on
tmplementing the study in the fall of 2023

Council, Commission and Planning Board makeup. 7o znsure a diverse
range of community needs are understoud and addressed. it's important that plans, zoning
codes, and planning decisions are informed by and reflect the communities they are
intended to serve. One way to ensure that this occurs is to engage with and learn from a
diversity of residents with different lived experiences and perspectives—both from the
public and through elected and appointed leaders. As part of this report. an analy sis of the
gender, age, and racial/ethric makeup of both the Rortland City Council and Portland
PlanningBoard, as well 35 the CumberlandCounty Commission was conducted. The length
of senvice for these positions, which can hmit the opportunity for new and diverse leaders
toserve, were also examined. Additionally, meeting times and procedures were looked at
to assess how accessible maetings 3re to participate in forworkingpopulations.

Among these three bodies, the Portland City Councilboasts the greatest gender and
racial/ethnic diversity. The mayor, who serves on the city council, serves a four-year term
whilethe eight other councilors serve staggered three-year terms. The council meets the
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1" and 3" of every Monday at 5:00 p.m. While city counci! meetings have continued to be
heldvirtually since the beginning of the pandemic, a 5:00 p.m. stasttimemightlimit a
portion of the workforce-those who work night or swing shifts—from participating in city
council meetings. However, the City does allow for ‘aritten public comment on agenda
items. The City requires that submissionsbe receved by 12pm the day of the Council
meeting to guarantee that it gets included in the agenda packet. Recordings of past
meetings and meeting minutes are also made available to the public on the City’s \website.

Both the City of Portland's Planning Board and County Commission are less diverse than
City Council when it comes to gender and ractal/ethnic diversity. The City of Portland's
PlanningBoard members serve staggeredthree-year terms and meet on the 2°¢ and 4*
Tuesday of each month. The Planning Board's workshops begin at 4:30 p m. and public
hearings begin at 7:00 p.m. These later public hearings provide more opportunity for the
workforce population to participate after they come home from work, but also might limit
partiaipation from households with young children, particularly if childcare is not provided,
and swing and night shift workers.

The Cumberland County Commission meets every Monday at 5:30 p.m.. which also might
nhibit broad participation from the county workforce. County Commuissioners serve four-
year terms but cannot'serve more than three consecutive terms.
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To truly encourage increasing density in towns around the county, the Al suggests
approaching the issue ata regional level by tying future transportaton funding {e g, road
construction funds) to increased allovsarices in density.

The County also conducted an analysis of local zoning ordinances pertaining to group
homes to determine consistency with State lawv and the FFHA. The analysis found that
“[blased on this review, the only towns in Cumberland County with ordinances consistent
with state and federal law are the Town of North Yarmouth and the City of Portland.” While
the Al did concede that group homes do exst in over half of the municipalities in the
county, “[ulnless challenged in court, these Inconsistencies are likely to stand. since
amendments to specifically allow group homes would be likely to stir local controversy.”

Portland. The City of Poitland’s most recent Al was conducted in 2013. No explicit fair
housing impediments related to zoning and land use in Portland were articulated;
however, the Al did articulate the escalating cost of rental housing 1s impacting all
populations, particularly lo.vincome populations. While the Al did note that Portland's
ordinances are among the most progressive in the area, the City will continue to look at
how to lovser the cost of housing production, specifically calling out polictes that allovs for
higher densities, provide more flexibility with parking requirements, and that require
demolished homes be replaced with other housing.

Since the last Alin 2013, the City of Portland has passed several ordinances to help.address
the rising price of housing, The City’s Rental Registration program was established to better
regulate renting of short-term and long-term units within the ctty, imit the impacts of
short-term rentals, createmore accountability around property maintenance, and ensure
the availability of rentalunits for peoplewho live in the city or want to livein the city
Additionally, the City passed a rent control ordinance in 2020 to establish a base rent far
most of the rental inventory inthe city and limit the amount by which.a landlord can
increase rent annually. The Ordinance also provided a variety of tenant protections to
renters, including notice of rent increases, source of income protections, and notice of
tenants’ rights to new tenants. The City created the Housing Safety Office to administer the
Rental Registration program and conduct rentalinspections.

As previously mentioned, the City of Portland is currently in the process of updating its land
use code, which provides the opportunity to respond to recommendations in the past and
current Al. The process, named ReCode Portiand, is focusing on how the code tan
*...encourage more equitable houstng creation. foster ckmate change resilience, and
Support transportation choice.™* As of the ‘ariting of this reporg, the City released the Land
Yse Code Evaluation in December 2021 and plans to translate the findings of the
evaluation into dr aft text and map amendments throughout the fall and winter of 2022/23
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Findings from Previous Analyses of Impediments

This 1s the first Al under the umbrella of the Cumberland County HOME Consortium.
Individual jurisdictions and counties have conducted Als separately in the past. This section
highlights zoning and land use findings from the most recent Al for each participating
Jjurisdiction that has previously conducted one.

Regional Al (York and Cumberland Counties). Simtlar to the 2010
Cumberland County Al, the 2013 Analysis of Impediments to Fair Housing completed by
York and Cumberland Counties provides a cursory overview of cities' land use and zoning
regulations. The primary zoming 1ssue identified by the report is the large lot requirements
that many municipalities have adopted, which has precluded construction of low- and
moderate-income housing, namely multifamily properties, mobile homes, and small lot
subdivisions. The report intimates these requirements have been dnven by NIMBYism.

The report stated that *...larger land requirements add substantially to housing cost. While
the presence of public water and sewer is certainly required for higher density
development. historically towns have required large lot sizes throughout most of their
districts in an effort to limtt development and preserve rural character.” This strategy has
contributed to a sprawling development pattern that makes road construction and
maintenance, as well as maintaining utility lines, more expensive. it also adds costs to
transporting public school students as households are more diffuse throughout the
county.

The report also identified passing LD 155, a bill aimed to streamline the approval of
accessibility structures to provide greater accommodation for a person’s disability in their
bhome, as an action to complete in their fair housing action plan. The bill was signed by the
Governor in May 2013,

Cumberland County. Cumberland County's 2010 Al identifies maximum allowable
densities. dimensional standards, and parking requirements as regulatory barriers
impeding the development of more housing throughout the county. particularly in
suburban towns and more rural areas of the county The Al states that more flexibility
allowed related to density, dimensional standards, and parking requirements can help
lower the per unit cost of housing projects.

f'armoum only allows 1 unit per acré in the vast majonty of ts Dasignated Grovah Area
he Al states that several urban areas aflow at least eight units per acre in certain districts

while a handful of suburbantowns only allow a maximum of four units per acre. In
response to pressure about increasing density, some towns have allowed for the
development of accessory units. However, the Al impltes thatdevelopment of accessory
dwelling units being built is unlikely. The Al states that "...few, if any [towns). have created a
separate ordinance 'with standards for square footage, design. parking and other
considerations [for accessory dwelling units].”

RooT Poucs Rt SECTION i, PAGE 14

Zoning and Land Use Review: Balance of Cumberland
County Jurisdictions

The following section provides a more cursory analysis of the zoning and land use
ordinances for the additional 25 jurisdictions in Cumberland County. focusing on common
regulations that have the potential to discriminate against protected classes under the Fair
Housing Act. As acknowledged at the beginning of this section, each mumicipality in
Cumberland County has their own set of zoning and land use regulations that respond to
the specific context, opportunities. and constraints of their community related to housing
development. While not every municipality in Cumberland County is ideally equipped to
factittate the development of high-density housing (e.g.. lack of access to public water.
sewer infrastructure, or other public utilities), each municipality can review, analyze and
update its current code to help remove barriers to housing development and increase and
diversify its housing stock in 3 way that best responds to their community’s specific needs.

In addition to a brief analysis on growth ordinances throughout the county. this section
summarizes six different elements of the land use and zoning ordinances of county
junsdictions, including definitions of family and disability, regulations related to group
homes (“community living arrangements"), reasonable accommodation procedures, and
allowance of a vartety and density of housing types and related site standards Existng
accessory dwelling unit regulations were afso analyzed; however, because the passage of
LD 2003 mandates that accessory divselking units be allovied where all single family
dwellings are permitted, that analysis has been omitted from the section

Growth ordinances. Home rule poviers, as articulated in the Maine Constitution and
30-A M.R.S.A. §3001.30-AM.RS.A. § 4323, and 30-A M RS.A. 84360, allow local
municipalities to develop ordinances to manage growith in their communities. However,
growth ordinances have the potential to.create barriers to fair housing choice by excluding
housing types that are most commonly occupred by some protected classes Namely. the
growth ordinances in Baldwin, Cumberland and Windham allow an exemption from a
residential growith restriction for affordable sentor housing but not affordable family
housing. To ensure that these ordinances are notin violation of the FFHA, it s suggested
that all affordable housing be exempt from growth restrictions, The Towin of Scarborough
has adoptad this approach, articulating that “a dwelling unit that qualifies as affordable
housing under the Town's Zoning Ordinance™"* is not required to have a grovsth permit.

Disability. The zoning and land use review of Cumberland County jurisdictions included
whether mt lities included a defs 1 of disabilicy. A best practice is to define
disability in alignment with FHAA or to reference FHAA (note that the term *handicapped” is
used in FHAA and is interpreted to have the samemeaning as “disability™). This is helpfulin
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determining requests for reasonable accommodation and ensures that all disabilitues
encompassed by FHAA are acknowledged in the local zoning code — including persons
with substance abuse challenges who are in recovery. This group has been found by the
courts to meet the definition of “disability.”

Aswritten in 5 MR S.4553-A, the definition of physical and mental disability'’ aligns with
the defimition of disability as.outlined in the FHAA. As such. municipalities should not need
to define disability in local ordinances, althougk itis a best practice to do so, particularly a
definition in alignment to the FHAA.

The foilowing jurisdictions define-disability and include an explicitreference to the FHAA,
refer to disability as defined in S M R.S.  4552-A as part of their disability variance appeals
process, or Include a written definition that aligns with the definition articulatedin S M.R S,
§ 4553-A. Thix 15 a best practics

®  Bridgton; = New Gloucester;
8 Brunsvick; 8 North Yarmouth;
s Casco; s Portland;

s Chebeague Island; = Pownal;

s Falmouth; s Raymond;

s Freeport; ®  Scarborough;

s Gray; s South Portland;
s Harpswell: s Standish;

s Harnison; 8 Westbrook,

s Longlsland; s VWindham; and

= Naples; s Yarmouth

Raymond and Windham include definitions of disability in their Shorelard Zoning
ordinances (or chapters), Both towns could-consider including their current defintions of
disability in their main Land Use ordinances, too, to increase transparency and uniformity
New Gloucester and Westbrook include different definitions of disability in both their
primary land use ordinance and shoreland zoming ordinance (or section). Simiarly. they
could-consider revising both sections to cantain the same definition. Additionally, Gray calls
out(correctly) that the term does not cover current, illegal use of or addiction to a
contralled substance. Because persons ith substance abuse challenges who are in
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eight persons I1s.permitted to reside in a residence similar te one Inhawited by unrelated
personswith disabilities or other protected classes who may be more likely to hve in
unrelatedigroup setuings (e.g , refugees, agricultural workers), whoare limited to five
parsons in the same residence To this end. some municipalities have moved away from
defining “family” to avold polentidl FHAA confliets and instead rely on accupancy standarrs
to regulate overcrowding. The “Scaiborough 11" case in Hartford, Connecticut provides a
strong case for removing narrow definitions of family from local codes

The folloviing municipabties in Cumberland County have no defimitign of family in their
zoning or land us2 ordinance This s 3 Best practice

8 Brunswick;

s Cape Elzabath,

s Harpswell. and

®  Westbrook

The follovang municipaliiies in Cumbarland County have a defimition of tamily in their

2oning or land use ordinance but do not limit the number of unrelated people living
together. Trizisalso a test practice

= Bridgton; ®  Raymond;

s Harnison & Scarborough;

s Longldand*: s Sebago,

s Naples; ®  South Portland; and
®  North Yarmouth, = Windham

Additionally, Portland and Casco allow up to eight unrelated individuals to live togather
While allowing up to 12 unrelated individuals 1s ideal, up to eight is generally thought to be
reasanabla. The following municipalities in Cumberiand County have a definition of family
in their zoning or land use ordinance but limit the number of unrelated peogle living
together.

s Baldwin (no unrelated individuals);
®  Chebesgue Island (up to fiva unrelated individuals):

s Cumberland (up to five unrzlated individuals);
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recovery are tonsidered to meet the definition of disabslity, the Town could consider
language In its definition ta further clarify the disunction.

= Baldwin,

s CapeEhzabeth;
s Cumberland;

®  Gorham; and

® Sebago

Group home regulations. As articulated by the ®epartmentof Justice and HUD, the
term “group home" has no specific legal meanting; however, land use and zoning officials,
aswell as the courts, have referred to same residences that house people experiencing
disabilities as group homes. Discrimination on the basts of disability 1s prohibited by the
Fair Housing Act, “..and persons with disabilities have the same Fait Housing Act
prortections whether or not their housing is considered a group home,™” in the Matne
Revised Statutes, Title 30-A, Chapter 187, §4357-A,community living arrangements are
defined as “...a housing factlity for 8 or fewer persons with disabilities thats approved,
authorized, certified or licensed by the State. A community living arrangement may include
a group home, foster home or intermedtate care facility.”" This sectionalso articulates that
disability in the context of community living arrangements has the same meaning as
*handicap’ in the federal Fair Housing Act. 42 UnitedStatesCode, Section 3602

Additionally, the statute also'states that “[iln order to implement the policy of this State
that persons with disabilities are not excluded by municipal zoning ordinances from the
benefits of normal residential surroundings. a community living arrangement is deemed 3
single-family use of property for the-purposes of zoning.” Tris Is a oest practice

Definition of family. Although not unusual in residential codes, the definition of
famly that limits the number of unrelated persons but does not hmit the number of
“related” persons could come into conflict with FHAA. While all unrelsted persons ar2
treated the same, a definition of family that disungu:shes between related and unrelated
persons living together could create disparate treatment if, for example, a related family of
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®  Falmouth (up to 6 unrelated individuals):

s Freeport [no unrelated individuais)

®  Gray {up to five unrelated individuals),

s New Gloucester (up to five unrelated individuals);
s Pownal {up to five unrelated individuals);

®  Standish (up to five unrelated individuals);

s Yarmouth (up te five unrelated individuals); and

s Gorham.*

Reasonable accommodations. The Americans with Disabilities Act (ADA)
protibits discirmination based on disability, defined by ADA as a physical or mental
impairment. The ADA requires accassibility in public places (1.e.. open to and used by the
pubhc) and also requires that “rzasonable accommedations™ be allowed when necessary to
permitpersonsivith disabllities equal oppartunity to enjoy suchplaces The accessibility
provision 0 the FHAA governs residential accessibihity, and requires that multifamily
buildings built after March 13, 1991, have specific accessitle design features and be
adaptable. In addition, the FHAA ensures that persons with disabilities have the right to
request and be granted modfications to residentsal units — as wi#ll as local regulations and
standards —to make a restdence or building accessible to them,

A best practice (s to establish a standard process for reasonable accommodation requests
Some codes idendfy typical requests, such as a setback waiver for wheelchalr ramps, as
administratva in naturewhen it does notexceed a certainamount. Suchrequests are
processed the same as any other buillding parmit. Other reasonable accammodation
requests are processed viith a more detailed administrative review using criterra that
comply with FHAA and ADA Thus clarifies how a reasonable accommodation is reviewed
and removes such requests from consideration under procedures and criteria that do not
fit the circumstances of the request When the reasonable accommodation request does
not qualify for administrative review, a reviaw before an appointed body can be used
However. th2 same criteria for deaiding the request mustbe used:

s Whether the person to be accommodated has a disabriity,

8 Whather the modification requested is r bly nacessary to accor date that
disability; and
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®  Whether the modification would fundamentally and unreasonably alter the nature or
purposesaf the zoning ordinance. The burden is on the municipality to prove this
would occur.

The International Building Code (IBC) allows appeal of decisions of the building official and
decisions can be made based on “alternate equivalency” to meeting the IBC requirement.
The building code does not tie the determination of an alternative to the physical
characteristics of the property or building, making the standard appeal process available to
process requests for reasonable accommodation. Examples may include lower sink heights
to accommodate a person in awheelchair, or special positioning of grab bars to
accommodate different types of disabilities.

The Maine Revised Statutes (84353 4-A) allow a municipality's boar:l of appzals to grant a
variance “...to an owner of a dwelling for the purpose of making that dwelling accessible to
a person with a disability who resides in or regularly uses the dwelling. The board shall
restrictany variance granted under this paragraph solely to the installatien of equipment
or the construction of structures necessary for access to or egress from the dwelling by the
person with the disability.”

The follewing munictpalities in Cumberland County include a procedure for an owner of a
dwelling to request a variance for the purpose of making it more accessible to a resident
with a disability in their zoning or land use ordinance s 15 a best practice

= Bridgton: ®  Harrison; & Sebago;

8 Brunswick; ®  LongIsland; s Standish;

% Capeklizabeth; s Naples, s South Portland;
8 Chebeague Island; ®  New Gloucester; = Westbrook;

8 Falmouth; = North Yarmouth; = Windhany; and
s Freeport; s Portland; ®  Yarmouth

s Gray: ®  Pownal;

s Harpswell; ®  Scarborough;

The following municipalines in Cumberland County do net include a procedure for an
owner of a dwelling to request a vartance for the purpose of making it more accessible to a
resident with a disability 1n their zoning or land use ordinance. An improvement would be
toestablish this procedure.

= Baldwin;

8 Casco;

s Cumberland;
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Additionally, the report used seven categories of impediments to multifamily housing to
assess the limits gn multifamily housing in 2ach of the seven jurisdictions. In general, “few”,
“some" or “more” limits would not be ¢haracterized as impediments (o housing choice in
the fairbousingcontext, unlike areas where multifamily housingis “not allowed.” Overall.
many zoningrelated challenges exist in seeing multifamily housing built in the metro area
Half of the land in these sevan jurisdictions has many limits on multifanyly housing
development v/hile multifamily housing is not allowed on over a third {35%) of the land

Figure ViII-2.
Percentage of Land by Limits to Multifamily Development, Metro Regional
Coalition Jurisdictians

Few Some More Many Not
Limits Limits Limits Limies  Allowed

Cape Elizabeth
Falmouth
Gorham
portland
Scarborough
South Portiand

Westbrook 3%

Metso Regional Coalition 2% 4% 5% 50% 35% 5%
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As noted above, although multifamily housing might be allowed in the land use or zoning
ordinance, other regulations might serve as barriers to actually seeing it built. The analysis
conducted for this speiiic element of the zoning code only looked st whether
municipalities allowed a variety of housing types to be builtin their communitees.

The following jurisdictions in Cumbarland County allow for a variety of dwelling types in
their zoning or land use ordinance. Thi< is a best oractce

= Bridgton, = Scarborough:

= Brunswick; #  South Portland,

= Falmouth: = Westbrook;

s Gorham; s Windham; and

= Naples; ®  Yarmouth

»  Portland; this is misteading as it reflecls allowances in the characler

code zones only. 98% of aurland area is extremely restrictive
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»  Gorham; and

= Raymond

Additionally, the City of Portland includes a broader statement in its land use code that
refers to reasonable accommodations in the context of fair housing. In its Introductory
Provisions section, under 1.6.3. Fair Housing accommodations, it says:

“The City of Portland may make reasonable modifications ta the requirements of the Land Use
Code ro accommadate the needs of persons veith disabilities as sc defined in Titie Vil of the Cvil
Rights Act of 1968, us amended by the Far Housing Amendments Act of 1988.*

This 15 a bes! practic2 and other municipalities should consider including similar language
n thesrown zoming and land use codes

Multifamily housing. Allowing for a range of density and dwelling typescan help
support the placement of new or rehabilitated housing for lower income households in a
wide spectrum of neighborhoods. To better understand how land use regulations affect

housing pment, the Greater Portland Council of Governments (GPCOG)
commissioned a raport in 2021 to assess potential impediments in the seven Metro
RegionalCoalitioncommunities — Cape Elizabeth, Falmouth, Gorham, Portland,
Scarborough, South Portland, and Westbrook.

Some key findings** from the study include:

= Multifamily housing i's permitted with few limiting factors on just over 5% of the land
area in Metro Regional Coalition communities;

= Multifamily housing is not permitted in just under 403 of the land area in the region;

= While many communities’ land use codes alloz for multifamily housing in theory,
substantial barriers to multifamily development exists in reality. resultingin little or no
production®’; and

s Regional planning and coordination would increase multifamily housing production in
the region and better coordinate it with other planning goals.

% The Town of Gornam dozs nat require that ADA accessible ramps meet minimum sethatk requiramants.
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The following municipalities 1n Cumberland County allow for a imited range of density and
dwelling types in their zoning or land use ordinance.

= Baldwin; = Harnison;

®  Cape Elizabeth; = Longlsland,

s Casco; = New Gloucester;
m  Chebeague Island; = North Yarmouth;
®  Cumberland, = Pownal;

®  Freeport, s Raymond;

®  Gray: = Sebago: and

= Harpswell; = Standish,

Dimensional standards. While a specific use might be allowed in a zoning or land
use ordinance, specific dimensional standards, such as large lot sizes, setbacks or lot
widths, nught make the perniitted use infeasible to develop. Additionally, burdensome site
standards can contribute to increased development costs and discourage attached or
multifamily housing, As previously acknowledged in this section, some municipalities are
not able to accommodate higher density housing due to a variety of factors,such aslack of
public utilities in manyrural communities. However, for municipalities thatwantto
encourage a range of housing types respansive to their community’s context and needs,
this analysis s a starting point to review and update relevant site standards that might be
currentimpediments

The analysis, focusad specifically on mulufamily housing found that the majority of
Cumbearland County municipalines have minimum lot sizes that discourage the
development of this housing type. The findings below are primanly oriented around
minimum lot sze and minimum lot size per dwelling unit

The following municipalites in Cumberiand County have relatively small mimimum lot sizes
thatencourage the development of a range of density and dvelling types. This Is 3 bast
practice

= Brunswick {no minimum lot area in growth area zoning districts: in other areas,
rinimum lot area per dwelling unitis between 1.5 to 4 acres);

®  Freeport {where multifamily is allowed, most zones have loa minimum lot size per
dwelling unit requirements and reasonable minimum lot area sizes);

= Portland {whare multifamily is allowed, most zones have no or low minimum lot sizes
and no or low minsmum lot size per dwelling unit regulations);
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s South Portland (where multifamily is allowed, minimum lot size ranges from no
minimum to 10,080 sq. ft., no minimum lot size per dwelling unit); and

8 Westbrook (where multfamily «s allowed, minimum lot size ranges from no minimum
10 20,000 sq ft, minimum lot size per dwelling urit ranges from 2.500 to 5,000 sq, ft.)

The following mumitipalities in Cumberland County have a imited tange of minimum lot
sizes that encourage the development of a variety of dwelling types.

s Baldwn (min locsize for residential uses ranges from 2 to 10 acres);

s Bridgton (where multifamily is allowed, minimum lot size ranges from 2,500 5q ft. to
80.008 sq fr.)

s Cape Elizabeth (where multfamily 1s allowed, mimimum lot size ranges from 7,500 to
15.000 sq. fr., minimum lot area per dwelling ranges from 3,000 <q ft to 7.500sq ft ),

= Casco (mmimum lot size of 60,000 sq. ft. per unit where duplexes and multiplexes
allowed),

s Chebeague Island {(minimum lot size of 1.5 acres, 0.94 acres per unit for duplex
throughout town; large setback requirements);

s Cumberland (where multifamily i1s allowed, minimum lot area per divelling ranges
from 2,500 sq. ft. to 2.5 acres});

s Falmouth (where multifamily s allowed, mintmum lot size ranges from 30.000 sq ft. to
2 acres, mimimum lot area per dwelling unit ranges from 15,000 to 25,000 sq. ft.);

s Gorham (w.here multifamily 1s allowed, rminimum lotsize ranges from 10,000 to 60,000
5q. It. minimum lot area per dwelling unit also range from 10,000 to 60,000 sq. ft.; the
Town allows developers to buy up density that can bring down minimum lot size to
5.000 sq. ft. per dwelling);

s Gray(site standards are determined by district, notuse —mtmimum lot size per
dwelling unitranges from 10,000 sq. ft to 4 acres);

®  Harpswell (mnimum lot size per dwelling unit outside subdrvision 1s 40,000 sq. fc,
within subdvision s 80,000 sq it., the town has a provision for affordatle workforce
housing that reduce mimimum lot ssze to about 27,500 sq ft.k;

s Harnson {minimum lot size per dwelling unit in town's districts range between 30.000-
50.000sq ft):

s Longlsland (where multifamily 1s allowed, minimum lot area ts between 20,000 to
60,000 sq. ft., mtnimum lot area per dwelhngunitis 30,000 sq. ft.);

s Naples (minimum lot size for all districts s 40,000 sq. ft; for multifamily. minimum lot
size per dwelhng unit is 20,000 sq ft.),
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Figure VIII-3,
ZoningReview Matrix

Range of

density and
Dissbilay Family Reasanatle dwelling  Dimensional
types standards

definition  definltion acconunadations

Baldwin

Bridgron
Brunswick

Cagedlizabern

E!!IJ

oo
Chebeague sland
Cumberland
Falmouth

Freepart

Gorkam

Gray

Hacpswell
Harrison
Langland
Noples

New Gloucester
Norvh Yarmouth

Portland

Pownal
Rayinond

Scarborough

Sebago

South Partland

Standish

Westbrook

Windham

Farmauth

‘tarmouth definitely needs improverment in allowing a range of density and dwelling types in MDR LDR RR
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= New Gloucester (mmimum lot size per dwelling unit in town's districts range from 1
acreto S acres);

s North Yarmouth (where multfamily is allowed. minimum lot size1s 1 acre; no
minimum lot size per dwelling unitregulations), B

s Pownal ino site or dimensional standards articulated for multiunit dwellings),

s Raymond {(where multifamily is allowed, minimum lot size of 40,000 sq, ft. for the first
tvyo dwelling units, an additional 15.000 sq. ft. for each dwelling untt afrer that);

®  Scarborough (where multifamily is allowed. minimum lot size ranges from 10,000 to
80,000 sq. ft., minimum lot area per dwelling unit ranges from approvimately 8.700 sq.
ft. to 2 acres),

®  Sebago (where multifamily i1s allowed. minimum lot size rangas from 40,000 sq. ft to 3
acres, minimum lot area per dwelling unit ranges from 60,000 to 80,000 sq. ft.);

8 Standish (Some zoning districts in the town's fotrn-based code have mimimum lot size
between 7,000 - 15,000 sq. ft based on sewage flows while other districts have
minimum lot sizes of 20,000 sq. ft. In the town's traditional districts, where multfamily
dvellings are aflowed, minimum lot size per dwelling unit ranges from 60,000-80,000
sq. ft. depending on access to pubhc water: large setbackrequirements in some
zoning districts);

s windham {(where multifamily is allowed, minimum loz size ranges from no minimum to
80,000 sq. ft., minimum lot size per dwelling unit ranges frorn no mimimum to $0.000
sq. ft); and

s  Yarmouth (The Town's Character Based Development Code has no minimum lot size
and no minimum lot area per unit; The Town's zoning ordinance has mintmum lot size
per dwelling unitrange from an acre to-25%acres; mimmum lot area for multiplex
d.vellings in LOR and MDR districts 1s 30 and 10 acres, respectively) stacked multi faimly not atlovied :n
MDR LOR RR

Figure VIII-3 presents the findings articulated above into a matri¥ for jurisdictions to
understand how their current regulationscompare to other county towns and cities. The
matrix not only serves as a resource to holistically assess the impact of zoning and land use
regulations on housing countywide but also aims to encourage jurisdictions to adopt best
practice code language from surrounding communities

s Green shading suggests a best pract.ce or adeqguate aspect of tre code
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Key findings of the analysis include

s Nzarly every Cumberland County jurisdiction provides a deftnition of disability 1n
alignment with the FHAA or a reference to the stat= definition of disability, which isin
alignmentwith the FHAA Thisis a bestpractice

s Nearly half of county jurisdictions do not provide a definition of family or don’t limit
the number of unrelated individuals that cari live togerher in their land use or zoning
erdinance — a best practice If ajurisdiction does vvant to provide a definrtion of family
in therr ordinance, it's suggested that the defimtion be flexitle enough to allow & range
of household and family configurations, especially those needed to accommodate
caregivers

s Over 80% of junisdictions include a procedure for a h er to requesta d y
vanance Additionally, the City of Portland includes a broader statement in its land use
code that refers to reasonable accommodations in the contexc of fair housing — this 1s
a best practice

s Close to half of county jurisdictions aliow for an adequate range of density and
dwellingtypes. However, the majority of junisdictions have site standards that make it
difficult to build for a range of housing types The biggest issue Identified asan
impaaiment to building a diversity of housing is minimum lot area per unit

~ Duetoavariety of factorsle.g, lack of access to public utihities), some
communities in Cumberland County are bettar positioned to facilitate higher
densitydevelopment However, each municipality 1s w2l positioned to
feview, analyze, and update its current code to help remove barriers to
housing development and increase and diversify its housing stock in a way
that best responds to their community’s specific needs.
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