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I. INTRODUCTION 
The applicant, Zaki Nashed, proposes to demolish and replace a single-family permanent residence at 166 White’s Cove 
Road (Map 3 Lot 21). The property is located in the Low-Density Residential district (LDR), the Shoreland Overlay District 
(SOD), and the Resource Protection District (RP). This is a small nonconforming lot of 11,157 square feet (0.26 acres) in 
the LDR zone, which has a 2-acre minimum lot size, and 68 feet of ocean frontage, which is below the 150 ft minimum 
shore frontage for a Tidal Area.  
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The lot also has a highly unstable coastal bluff at the shoreline. Pursuant to the Town’s Zoning Ordinance (Ch. 701, Art. 
IV.R.7.c(1)(c.), the 75 foot shoreland setback should be measured from the top of the adjacent Coastal Bluff when 
identified as “highly unstable” or “unstable.” The existing structure is located 27.3 feet from the top of the mapped highly 
unstable coastal bluff and therefore is considered non-conforming.  
 

 
Maine Geological Survey of Unstable Coastal Bluffs; Site Area CIrcled 

 
The existing two-story building is non-conforming under setbacks, lot size and width, lot coverage of non-vegetated 
surfaces, and height requirements. The applicant is proposing to replace the existing residential structure with a new 
two-story home of roughly the same footprint.  Within 75 feet of the coastal bluff, the house itself is expanding in size 
from 922.5 square feet to 1,135 square feet. The house’s proposed height of 28 feet 9 inches is a very small decrease 
from the existing height of 28 feet 10 inches. The application states that the proposed new footprint will be 2,441.62 
square feet, which is a decrease of 345.38 ft (12%). The side yard setback on the north side is increasing from 13.61 feet 
to 13.65 feet. The front yard setback will increase from 40 feet to 40.5 feet, however a new set of stairs and an uncovered 
patio will be added within that 40.5 feet. The existing retaining wall in the front yard (west side) will also be removed.  
The side yard setback on the southern side will be within the required 20 feet but it is a reduction from the existing 
setback, which is not noted on either the existing or proposed site plan drawing.  
 

Dimensions & Setbacks 
Minimum Dimensional Requirements 

Zone: LDR Required Existing Proposed 
Minimum Lot Size 2 Acres .26 acres .26 acres 
Lot Width 200’ 64.5’ 64.5’ 
Front Yard Setback (avg) 40’ +40’ 40’ 
Side Yard Setback 20’ 13.61’ 13.65’ 
Shoreland Setback 75’ 27.3’ (from unstable bluff) 27.3’ 

 
The lot also is not in compliance with the lot coverage requirements. Pursuant to Ch. 701, Article IV.R.7.c(4), “With the 
exception of General Development Districts located adjacent to coastal wetlands and rivers that do not flow to great 
ponds, and Commercial Fisheries/Maritime Activities Districts, nonvegetated surfaces shall not exceed a total of twenty 
(20) percent of the portion of the lot located within the shoreland zone.” The overall impervious area coverage is 
decreasing from 43.14% to 40.05%. 



 

 
Existing Site Plan 

 

 
Proposed Site Plan 

 



 

The applicant has provided elevations and renderings of the proposed home. Photographs of the existing structure and 
site are provided in the application materials. 
 

 
South and West Elevations 

 

 
North and East Elevations 

 

 
East and West Elevation Renderings 

 
 
 

 
  



 

II. REQUIRED REVIEWS 
Applicant’s Proposal Applicable Standards 

Newly constructed and expanded non-conforming 
Single-Family Residence on a non-conforming parcel 
 

Shoreland Overlay District Permit Review Chapter 701 
Article IV.R.5.a.(1).c.i, Expansion 

Removal and rebuilding of an existing residence, 
resulting in a removal of greater than 50% of the 
market value of the structure prior to the rebuilding.  

Shoreland Overlay District Permit Review, Chapter 701 
Article IV. R. a (3) and (4) Reconstruction or Replacement, 
Relocation Assessment  

 
Sixteen notices were sent to property owners within 500 feet of the subject parcel. A notice also appeared in the 
August 4, 2022 edition of The Forecaster. No written comments were received from the public as of this writing.  
 
III. PROJECT DATA     

 
SUBJECT DATA 

Existing Zoning LDR/Shoreland Overlay District 
Existing Use Single Family Residence  
Proposed Use Single Family Residence 
Parcel Size 0.26 acres 
Lot Size 11,157 sq ft 
Property shoreline 68’ 
Total area of direct impact 2,787 sq ft (Footprint of Existing Structure in and out of SOD) 
Estimated cost of the project  Not available 

  
Uses in Vicinity:  Permanent and seasonal Single-Family Homes 
 
IV. PROPOSED DEVELOPMENT 
As a nonconforming structure, the development is subject to the requirements of Shoreland regulations including 
Chapter 701, Zoning, Article IV.R.5.a.(1).c.i, which allows such structures to be expanded to 1,000 sf or 30% larger than 
the footprint that existed as of January 1, 1989, and up to a height of 20 ft or the height of the existing structure, 
whichever is greater. 
 
Additionally, Chapter 701, Article IV.R.a.(3) and (4) requires replacement of nonconforming structures that exceed 50% 
of the value of the existing structure to demonstrate that the new structure has been relocated to meet required setbacks 
to the greatest practical extent. Replacement structures cannot reduce setbacks from the water below the existing 
nonconforming distance from the water, although expansion that equals the nonconforming setback is allowed. In this 
case, the existing structure is nonconforming to setbacks on two sides (the north and the east), so the new structure 
cannot be closer to the water than the closest legally existing portion of the existing structure on either side.  
 
The existing 2 story residence will be demolished, and a new two-story house will be constructed. The proposal includes 
additional hardscape elements including two new patios, covered and uncovered, and maintains two of the three existing 
retaining walls. One retaining wall will be removed on the west side of the house and a set of stairs will be relocated 
from the northwest side of the house to the southwest side.  There is also an existing shed with a deck in the front yard 
(west side).  
 
The new house will use the existing septic system and it will be relocated from the easterly side of the house (between 
the house and the top of the coastal bluff) to the southerly side setback of the parcel or beneath the parking area. Existing 
site grades will be minimally impacted, and the application includes an Erosion Control and Sedimentation Plan. 
 
The proposed residence will generally be located within the setbacks of the existing structure, relative to the property 
lines. The proposed new house has a larger footprint than the existing house, but other existing impervious structures 
on the lot, such as decks and patios, have been removed, reducing the overall impervious surface lot coverage from 



 

4,813.2 square feet (43.14%) to 4,467.82 square feet (40.05%.). 
 

Lot Impervious Coverage Area by Setback from the Coastal Bluff (provided by the Applicant) 

 
 
V. EVIDENCE OF EXISTING CONDITIONS AND 2001 SHORELAND PERMIT 
The applicant has not provided evidence to document that the existing structures or structural footprint included in the 
application’s calculations were existing on January 1, 1989. Although the current conditions form the basis for their 
proposed expansion, the most recent evidence that the Department of Planning and Development has on file is a 2001 
Shoreland Permit. The evidence in the 2001 Shoreland Permit establishes the basis for the allowable 30% expansion of 
combined total footprint for all structures on the site.  
 
The Department of Planning and Development has the following evidence to support the request (all attached to this 
staff report): 
 

• The 1984 tax card shows a cottage of 672 square feet and an existing shed.  
• The 1995 tax card notes an 889 square foot primary structure, and under “Additions, Outbuildings and 

Improvements,” that there is a freestanding shed (192 square feet), and a wooden deck (70 square feet). 
Presumably, this wooden deck refers to the one shown on the Existing Conditions Survey as attached to the 
existing shed in the front yard. The inspector also notes on the card that it has been under renovation for the 
past six years.  

• The 2001 Shoreland permit approved an expansion of the house to 938 square feet and a 96 square foot deck, 
totaling 1,034 square feet within the shoreland setback. A 30% increase on 889 square feet per the 1995 tax 
card is 1,155.7 square feet. This leaves a remaining allowable expansion within the shoreland setback of an 
additional 121.7 square feet. The application materials indicate that the existing non-conforming structures 
within the shoreland setback account for 2,214.2 square feet; the proposal, while a reduction of the existing 
condition by 11%, is 1,058.5 square feet beyond the allowable expansion based on the evidence on hand.  

 
Additionally, there are many features on the subject property that have been added or expanded since the 2001 permit 
that are not documented in the Department of Planning and Development that affect the non-vegetated lot coverage. 
As it relates to the application in front of the Planning Board showing a 43.1% non-vegetated lot coverage, the proposal 
cannot be permitted as presented even though it represents a reduction in the existing condition because the 2001 
permit set the non-vegetated lot coverage at 27%, already exceeding the maximum allowed per the Ordinance. The 
applicant may need to adjust their proposal and/or provide mitigation per Article IV.R.11.c in the form of a revegetation 
plan per Article IV.R.7.n, unless evidence documenting the existence of the non-permitted structures and features can 
be produced for review by the Code Enforcement Officer. 
 
Attached to this staff report is an analysis prepared by the Code Enforcement Officer. 
 
VII. PUBLIC COMMENT  
No public comments have been received to date. 
 
  



 

VIII. RIGHT, TITLE AND INTEREST AND FINANCIAL/TECHNICAL CAPACITY 
    

a. Right, Title, and Interest 
 

The applicant has provided documentation of the property deed.  
 

b. Financial and Technical Capacity 
 

The estimated cost of the project is not included in the application.  
 
The project team includes Archipelago, a consulting firm. JKL Land Surveyors provided drawings, which included 
a Perimeter Boundary Survey and Existing Conditions Survey sheet. The firm of Kevin Brown Architecture drafted 
a Site Plan, First and Second Floor Plans, Elevations, and 2 renderings to illustrate the proposed new building. An 
Erosion Control Plan was provided, and notes added to an excerpt of Perimeter Boundary Survey and Existing 
Conditions sheet to the satisfaction of the Town Engineer. 

 
IX. ZONING ASSESSMENT 
 
Shoreland Zoning Chapter 701 Article IV.R.5.a.(1).c.i, Expansion 

 
(1) Expansion 

All new principal and accessory structures, excluding functionally water-dependent uses, must meet the water body, 
tributary stream or ARTICLE IV CHAPTER 701 wetland setback requirement contained in Article IV R. 7 (c) (1) . A non-
conforming Structure may be added to or expanded after obtaining a permit from the Permitting Authority, if the 
standards of this subsection are met, and if such Addition or expansion does not increase the non-conformity of the 
Structure. 
 
(a.) Expansion of any portion of a structure within 25 ft of the normal high-water line of a water body, tributary 
stream or upland edge of a wetland is prohibited, even if the expansion will not increase non-conformity with the 
water body, tributary stream, or wetland setback requirement. Expansion of an accessory structure that is located 
closer to the normal high-water line of a water body, tributary stream, or upland edge of a wetland than the 
principal structure is prohibited, even if the expansion will not increase nonconformity with the water body, tributary 
stream or wetland setback requirement.  

 
Staff Comment: Although not established as legally existing, there are no structures within 25 feet of the H.A.T that 
will be expanded. The existing stairs and deck will remain as existing, although no evidence is provided to these 
features being permitted.  
 
Because there is an unstable bluff, the Town’s Ordinance requires the setback be measured from the top of the 
coastal bluff. Within 25 feet of the top of the coastal bluff is an existing retaining wall, which will not be altered with 
the proposed project. 
 
(b.) Notwithstanding paragraph (a), above, if a legally existing nonconforming principal structure is entirely located 
less than 25 ft from the normal high-water line of a water body, tributary stream, or upland edge of a wetland, that 
structure may be expanded as follows, as long as all other applicable municipal land use standards are met and the 
expansion is not prohibited by Article IV.R, 5 (a). 
 
Staff Comment: The existing nonconforming principal structure is located at a distance greater than 25 feet from the 
coastal bluff, which the Town’s ordinance requires measurement from due to it being categorized as unstable.  
 
However, there exist features on the site, a retaining wall, a deck, and stairs, for which we do not have evidence of 
being permitted, although these features will not be expanded. Pursuant to the Shoreland Overlay District Standards 



 

(c.5.), steps are allowed to a maximum of four (4) feet in width. Historically, these elements are not required to 
meet the shoreland setback as they relate to access to the shoreline. 

 
(c.) All other legally existing nonconforming principal and accessory structures that do not meet the water body, 
tributary stream, or wetland setback requirements may be expanded or altered as follows, as long as other 
applicable municipal land use standards are met and the expansion is not prohibited by Article IV .R. 5 (a) or Article 
IV. R. 5.(a) (1), above. 
 

 (i) For structures located less than 75 feet from the normal high-water line of a water body, tributary stream, or 
upland edge of a wetland, the maximum combined total footprint for all structures may not be expanded to a 
size greater than 1,000 square feet or 30% larger than the footprint that existed on January 1, 1989, whichever is 
greater. The maximum height of any structure may not be made greater than 20 feet or the height of the existing 
structure, whichever is greater. 

 
Staff Comment:  
As noted by the applicant, “The existing structure is located 27.3’ from the top of a mapped highly unstable coastal 
bluff and therefore is considered non-conforming.”  It appears that the proposed structure is not located any closer 
to the coastal bluff than the proposed home. 
 
The application materials show that the area of the house that is within the 75 feet coastal bluff setback is increasing 
in size from 922.5 square feet to 1,135 square feet. An additional 291 square feet of the house is being added to the 
area of 75 feet to 100 feet of the coastal bluff. This expansion is predominantly in the southerly and westerly sides of 
the house. The southern side of the house will expand up to within 1 inch of the side yard setback, at 20.10 feet. A 
new patio on the southeastern side of the house extends into the side yard setback and beyond the footprint of the 
existing deck. The western expansion of the house is within the allowed front yard setback, and a new patio extends 
into the 40.5 feet.  

 
The designs for the residence set the proposed height no greater than the existing residence height of 28 feet and 
10 inches. The proposed residence is set at a grade along lot at elevation 35 and the proposed roof peak will remain 
at the same height.  
 
However, the Department of Planning and Development cannot confirm that the proposed structure does not 
exceed the expansion allowances. We have the following evidence to support the request (all attached to this staff 
report): 

 
• The 1984 tax card shows a cottage of 672 square feet and an existing shed.  
• The 1995 tax card notes an 889 square foot primary structure, and under “Additions, Outbuildings and 

Improvements,” that there is a freestanding shed (192 square feet), and a wooden deck (70 square feet). 
Presumably, this wooden deck refers to the one shown on the Existing Conditions Survey as attached to the 
existing shed in the front yard. The inspector also notes on the card that it has been under renovation for 
the past six years.  

• The 2001 Shoreland permit approved an expansion of the house to 938 square feet and a 96 square foot 
deck, totaling 1,034 square feet within the shoreland setback. A 30% increase on 889 square feet per the 
1995 tax card is 1,155.7 square feet. This leaves a remaining allowable expansion within the shoreland 
setback of an additional 121.7 square feet. The application materials indicate that the existing non-
conforming structures within the shoreland setback account for 2,214.2 square feet; the proposal, while a 
reduction of the existing condition by 11%, is 1058.5 square feet beyond the allowable expansion based on 
the evidence on hand.  

 
  



 

Shoreland Zoning Chapter 701 Article IV Section R.5.a(3), Relocation – Does Structure Meet Setback to the Greatest 
Practical Extent 

 
(3.) Relocation 

(a.) A non-conforming structure may be relocated within the boundaries of the parcel on which the structure is 
located, provided that the site of relocation conforms to all setback requirements to the greatest practical extent as 
determined by the Permitting Authority, and that the relocation does not decrease the structure's setback from the 
Water Body, Tributary Stream, or Upland Edge of a Wetland. 
 
Staff Comment: It appears that the proposed home meets all of the setback requirements to the greatest practical 
extent. 
 
(b.) In determining whether the Structure relocation meets the setback requirements to the greatest practical extent 
the Permitting Authority shall consider: 
 
i. the size of the lot;  
 
Applicant’s Response:  The property is 11,157 square feet, well below the minimum lot area in the SOD. The existing 
structure is almost entirely within the 75’ coastal bluff setback. Due to the location of the top of the bluff in relation 
to the relatively small parcel, the parcel’s available building envelope is only approximately 15 feet by 25 feet. The 
lot dimensions and corresponding municipal setback requirements do not allow the structure’s footprint to meet 
these minimum requirements. The existing structure location cannot be further back from the coastal bluff without 
violating the 40-foot front setback requirement. 
 
Staff Comment:  Under existing conditions, the parcel is non-conforming under lot size, lot coverage and shore 
frontage requirements for the LDR district. The building is non-conforming under setback requirements and height 
requirements. The combination of these requirements prevents the proposed structure to be made any less 
nonconforming other than slight adjustments. 

 
ii. the slope of the land;  
 
Applicant’s Response: The property is substantially flat in the area of the existing dwelling and only begins to drop 
off within ~15 feet of the top of the coastal bluff. The westerly portion of the parcel features a substantial slope and 
landscape retaining walls dropping approximately 7 feet in elevation from the parking area to the first floor of the 
existing dwelling. Any proposed reconstruction should remain on the flat portion of the parcel to avoid excessive 
grading.  
 
Staff Comment: The front yard of property slopes downhill; this area includes a retaining wall and an existing 
wooden shed and deck. The existing stairs are on the northwesterly side of the house and will be removed. One new 
set of stairs is proposed on the lot in the front yard from elevation 43 to elevation 38. The middle of the property, 
where the house is situated and majority of the structures are, is fairly flat. An existing set of stairs on the easterly 
side provides access from the bluff shore to the water, going from elevation 28 to beyond the H.A.T at 6.6 feet, over 
a roughly 50-foot horizontal distance. Stairs are allowed within the Shoreland setback under Article IV.R.7.c.5, with a 
maximum width of four feet. 
 
iii. the potential for soil erosion;  
 
Applicant’s Response: While the Coastal Bluff is identified as an “unstable” area, any proposed reconstruction will 
not encroach any closer to the top of the Coastal Bluff as the existing structure. Soil erosion is not a factor for any 
proposed relocation, except for excavation into the steep slopes between the parking area and the existing 
structure. Relocation closer to the parking area would require alteration of the existing landscape retaining walls 
which help prevent erosion and ensure site stability. 



 

 
Staff Comment: The Town Engineer noted that as the applicant has included an acceptable site-specific erosion and 
sedimentation control (ESC) plan for the project and dictated that they will be installed prior to the disturbance of 
vegetation. 
 
iv. the location of other structures on the property and on adjacent properties;  
 
Applicant’s Response: The property contains various other structures, including a shed and multiple landscape 
retaining walls that are necessary for erosion control and soil stability. In the front yard of the property and 
immediately adjacent to the patio are two landscape retaining walls and a parking area. Additionally, the residential 
dwelling on the abutting parcel is set back approximately the same distance from the coastal bluff as the structure 
on the subject lot 
 
Staff Comment: As explained in the introduction, there are many features on the subject property that have been 
added or expanded since the 2001 permit that are not documented in the Department of Planning and 
Development. These structures and features cannot be considered legally existing on the site for the purposes of the 
analysis. 
 
v. the location of the septic system and other on-site soils suitable for septic systems, (provided that the 

applicant demonstrates that the present subsurface sewage disposal system meets the requirements of State 
law and the State of Maine Subsurface Wastewater Disposal Rules if a subsurface disposal system is being or 
is to be used;)  

 
Applicant’s Response: The existing septic system is located between the residential dwelling and the top of coastal 
bluff. In coordination with any proposed reconstruction, the septic system would be relocated to an area of suitable 
soils within the southerly side setback of the parcel, or possibly beneath the existing parking area. 
 
Staff Comment:   The Town Engineer notes in his memo that it is unclear if the applicant is proposing to reuse the 
existing leach field or replace it. He recommends that if reuse is the plan, the applicant should submit evidence that 
the field was designed and constructed per Maine Sub-Surface Wastewater Disposal Rules for the proposed number 
of bedrooms in the new dwelling. 
 
vi. the physical condition and type of foundation present, if any;  
 
Applicant’s Response: A proposed reconstruction would remove the existing foundation to better comply with the 
side yard setbacks requirements. The existing foundation does not affect relocation potential. 
 
Staff Comment: No concerns. 
 
vii. and the type and amount of vegetation to be removed to accomplish the relocation.  
 
Applicant’s Response: Any proposed reconstruction or relocation will result in disturbance to grass lawn area 
adjacent to the existing dwelling. Where the existing lawn area is disturbed and/or new area suitable for replanting 
is created, a proposed reconstruction will replant these areas upon completion. No woody vegetation should be 
removed for relocation on the subject property 
 
Staff Comment: The applicant should submit a landscape plan. Additionally, as described in the introduction, the 
applicant may need to provide mitigation in the form of a revegetation plan in order to bring the non-vegetated lot 
coverage back to 27%, which was permitted by the 2001 Shoreland Permit, already exceeding the 20% non-
vegetated lot coverage. 

 



 

Shoreland Zoning Article IV Section R.5.a (4), Reconstruction or Replacement, 
 
(4.)  Reconstruction or Replacement 

(a.) Any non-conforming structure which is located less than the required setback from the Normal High-Water line 
of a Water Body, Tributary Stream or Upland Edge of a Wetland and which is wholly or partially removed, damaged 
or destroyed regardless of the cause, by more than 50% of the market value of the Structure before such damage, 
destruction or removal, may be reconstructed or replaced provided that a permit from the Planning Board is obtained 
within eighteen (18) months of the date of said damage, destruction or removal, and provided that such 
reconstruction or replacement is in compliance with the water setback requirement to the greatest practical extent 
as determined by the Planning Board in accordance with Article IV.R.5.a.(3) of this Ordinance. In no case shall a 
Structure be reconstructed or replaced so as to increase its non-conformity. If the reconstructed or replacement 
Structure is less than the required setback it shall not be any larger than the original Structure, except as allowed 
pursuant to Section IV.R.6.a(1) above, as determined by the non-conforming Footprint of the reconstructed or 
replaced Structure at its new location. If the total amount of Footprint of the original Structure can be relocated or 
reconstructed beyond the required setback area, no portion of the relocated or reconstructed Structure shall be 
replaced or reconstructed at less than the setback requirement for a new Structure. When it is necessary to remove 
Vegetation in order to replace or reconstruct a Structure, Vegetation shall be replanted in accordance with section 
IV.R.5.a(3) of this Ordinance. 
 
Applicant’s Response: Along with this structure footprint reduction, lot coverage- the percentage of the lot covered 
by structure, driveway, parking, and other non-vegetated surfaces- is also proposed to decrease. The existing lot 
coverage is 43.14% and the proposed lot coverage is 40.05%, a decrease of 3.1%. 
 
Staff Comment: The 2001 Shoreland Permit allowed an increase in the non-vegetated surfaces to 27%, exceeding 
the 20% maximum for lot coverage. The Department of Planning and Development does not have any other 
evidence to support the increase in the non-vegetated coverage from 27% to 43.14%, other than the plans 
submitted with this application which show features and structures on the site that were not accounted for in any 
permitting since 2001 and is not documented anywhere in the Town’s files before 2001. 
 
Although the proposal reduces the non-vegetated surfaces to 40.05%, it is based on features that are not legally 
existing on the site. The applicant may need to adjust their proposal or provide mitigation per Article IV.R.11.c in the 
form of a revegetation plan per Article IV.R.7.n, unless evidence documenting the existence of the non-permitted 
structures and features can be produced for review by the Code Enforcement Officer. 
 

X. SHORELAND PERMIT REVIEW   
If the Planning Board is the Permitting Authority, it shall hold a public hearing in accordance with Chapter 702 Article I.E. 
Notification, prior to the Planning Board rendering a decision the Permitting Authority shall consider the following 
criteria: 
 

1. Will maintain safe and healthful conditions; 
 
Staff Comment: The new home will maintain safe and healthful conditions and will be required to meet all building 
code requirements.  
 
The Water District Superintendent notes that due to the seasonal water service, the primary residential structure 
would not be able to support a life safety sprinkler system, which is required per Town of Yarmouth Ordinances. The 
application should clarify in the next submission whether they intend to extend an 8-inch watermain from Gilman 
Road for year-round service or if they will continue to use the existing well when the seasonal service is inactive. 
Coordination with the Yarmouth Water District is recommended as a condition of approval. 

 



 

2. Will not result in water pollution, erosion, or sedimentation to surface waters; 
 

Staff Comment: Town Engineer Steve Johnson notes in his memo that the applicant has provided an acceptable site-
specific erosion and sedimentation control (ESC) plan for the project. All ESC BMPs must be installed prior to the 
disturbance of the vegetation. This is recommended as a condition of approval. 

 
3. Will adequately provide for the disposal of all sewage and wastewater; 

 
Staff Comment: The Town Engineer notes in his memo that it is unclear if the applicant is proposing to reuse the 
existing leach field or replace it. He recommends that if reuse is the plan, the applicant should submit evidence that 
the field was designed and constructed per Maine Sub-Surface Wastewater Disposal Rules for the proposed number 
of bedrooms in the new dwelling. This is recommended as a condition of approval. 
 
4. Will not have an unreasonable adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife 

habitat; 
 

Staff Comment: No comments have been received from the Harbormaster on this application.  
 

5. Will conserve shore cover and visual, as well as actual, points of access to inland and coastal waters and other 
identified scenic resources;  

 
Staff Comment:. No easements are located on the property and there are no changes proposed to the landscape 
that would affect visual or actual points of access. 

 
6. Will protect archaeological and historic resources as designated in the comprehensive plan; 

 
Staff Comment: The property is not within a local historic district, the demolition delay overlay zone, or specifically 
identified in the Comprehensive Plan or the Phase 1 Architectural Survey as being a future study area. A letter of no 
impact from Maine Historic Preservation Commission (MHPC) is recommended as a condition of approval. 

 
7. Will not adversely affect existing commercial, fishing, or maritime activities in the Commercial, WOC I, WOC III, 

GD, or Industrial Districts, 
 

Staff Comment: The project is not located in any of the districts listed above and will have no impact on existing 
commercial, fishing, or maritime activities located in such districts.  

 
8. Will avoid problems associated with floodplain development and use, and 
 
Staff Comment: A portion of the parcel is located within the 100-Year Flood Plain, but the existing building 
improvements are not located within the Flood Plain area. The lowest floor of all buildings be elevated at least 1-
foot above the 100-year flood level.   

 
9. Has been designed in conformance with the land use standards of the SOD. 

 
Staff Comment: The staff find that the project is not currently in conformance with the land use standards of the 
SOD, subject to approval of the expansion and relocation criteria of Shoreland Zoning Article IV, Section R.5.a(1) 
Expansion, Section R.5.a(3), Relocation and Section R.5.a(4) Reconstruction or Replacement. While the application 
does attempt to make reductions to bring it into greater conformity, the basis for the designs are existing conditions 
for which the Department of Planning and Development do not have any evidence of being legally existing 
structures.   

 



 

XI. STAFF RECOMMENDATION 
At the first review of the application, it appeared that it would be appropriate to recommend approval of the Shoreland 
Permit due to the decrease in the nonconformities on the property. However, in reviewing the previous permits that are 
on file and other evidence to determine what has existed on site, it became clear that there are significant gaps in the 
permitting history at the property, likely to no fault of the applicant. However, without evidence of permitting for 
structures and other features, we cannot support the proposed reconstruction of the home on the property at this time. 
 
There is quite a bit of information in this staff report, but the following points are the important takeaways related to 
the expansion of the non-conforming structure relative to the shoreland setback and to the non-vegetated lot coverage, 
which relate to each other in how non-conforming structures and properties within the Shoreland Overlay District may 
be altered and expanded: 
 
1. The 2001 Shoreland permit approved an expansion of the house to 938 square feet and a 96 square foot deck, 

totaling 1,034 square feet within the shoreland setback. A 30% increase on 889 square feet per the 1995 tax card is 
1,155.7 square feet. This leaves a remaining allowable expansion within the shoreland setback of an additional 121.7 
square feet. The application materials indicate that the existing non-conforming structures within the shoreland 
setback account for 2,214.2 square feet; the proposal, while a reduction of the existing condition by 11%, is 
1058.5 square feet beyond the allowable expansion based on the evidence. 

2. The non-vegetated lot coverage allowed by the 2001 Shoreland Permit was 27%. The application materials indicate 
that the non-vegetated lot coverage at the property today is 43.1%. The Department of Planning and Development 
have no evidence that this increase was permitted. As such, although the applicant is reducing the currently existing 
non-vegetated lot coverage, the applicant must bring the non-vegetated lot coverage back to 27% through 
adjustments to the proposal and through revegetation on the site.  

 
The applicant may have additional testimony presented at the hearing, which the Planning Board can consider in 
addition to the staff recommend. Should the Planning Board choose to approve this proposal based on additional 
presented testimony, the Town staff will have conditions prepared. 
 
XII.  PROPOSED MOTION  
A motion is not recommended for the Planning Board. There are a number of recommendations in this staff report for 
the Planning Board and applicant to consider prior to a future submittal.  
 
A. Regarding Chapter 701 Article IV.R.a.(3) and (4), Reconstruction or Replacement, and Relocation Assessment, that 

the plan [is/is not] set back from the shore edge to the greatest practical extent according to the standards for 
relocation contained in Article IV.R.a(3), and [is / is not] approved as to location.  
 

a. Conditions… 
 
Such motion moved by _____________________, seconded by________________________, and voted ____ in favor, 
____ opposed, ____________________________________________________________.  
(note members voting in opposition, abstained, recused, or absent, if any). 
 
B. Regarding Shoreland Permit Review Chapter 701 Article IV.R.11 a & b, that the plan [is / is not] in conformance with 

the standards for review of this section, and [is / is not] approved subject to the following condition of approval: 
 

a. Conditions…. 
 
Such motion moved by _____________________, seconded by________________________, and voted ____ in favor, 
____ opposed, ____________________________________________________________.  
(note members voting in opposition, abstained, recused, or absent, if any). 
 
  



 

Attachments: 
 

1. Steven Johnson, Town Engineer, Memo dated 7/25/22 
2. Erik Street, Director of Public Works, Memo dated 7/19/22 
3. Eric Gagnon, Water District Superintendent, Email dated 7/29/22 
4. Planning Department Studies 1-3 
5. 2001 Shoreland Permit 
6. 1995 Shed Permit 
7. 1984 and 1995 Tax Cards 
 



Steven S. Johnson, P.E., LEED AP, Town Engineer Tel:  207-846-2401 

E-Mail:  sjohnson@yarmouth.me.us Fax:  207-846-2438 

   TOWN OF YARMOUTH 

 INTERNAL MEMORANDUM 

TO: Erin Zwirko, AICP, Director of Planning 

FROM: Steven S. Johnson, P.E., Town Engineer 

DATE: July 25, 2022 

RE: Shoreland Permit Application 166 White’s Cove Road 

Erin: 

I have reviewed the subject application package submitted by Mike Morse of 
Archipelago on behalf of Zaki Nashed for replacement of an existing home at 166 
White’s Cove Road dated July 12, 2022.  I have the following comments: 

The applicant is proposing to replace the existing structure with a new structure 
generally of the same size and generally in the same location.  The applicant has 
submitted an adequate Erosion and Sedimentation Control (ESC) Plan and it is 
important to note that the ESC BMP’s must be installed prior to the commencement of 
demolition or soil disturbance. 

It is not clear to me from the application if the applicant is proposing to reuse the 
existing leach field or replace it.  If reuse is the plan, the applicant should submit 
evidence that the field was designed and constructed per Maine Sub-Surface 
Wastewater Disposal Rules for the proposed number of bedrooms in the new dwelling. 

Otherwise, I have no concerns with the project.  If you have any questions, please see 
me. 





1

Erin Zwirko

From: Eric Gagnon <egagnon@yarmouthwaterdistrict.org>
Sent: Friday, July 29, 2022 1:31 PM
To: Erin Zwirko
Cc: Tim Herrick
Subject: Re: Request for comment - Mill Point Apartments, Chase Bank & 166 Whites Cove Road - DUE 7/28
Attachments: Chase Bank Route One Ability to Serve 2022 04 22.pdf; Chase Yarmouth Utility Site Plan YWD 

Edits.pdf

Hi Erin, 

I am a day late with responses, hopefully, it's not too late for consideration. 

Whites Cove: 

 This lot has a seasonal water service that is activated in the Spring and turned off in the Fall. They have a well
that is utilized when the season service is not active. If they wish to have year‐round YWD service an 8" main
extension from Gilman Road. Considering the distance and ledge conditions, I would assume the current service
configuration will be utilized because of the costs involved in extending a watermain. This season line would
NOT be able to support a life safety sprinkler system in its current configuration.

Mill Point Apartments: 

 There is mention of utilizing the existing water service from Bridge Street. I do not think this is possible. Without
more information, I am thinking this would require a water main extension off of Bridge Street with services
taken off of the new water main in the private development. We would also need to make sure the Fire
Department doesn't require a hydrant as part of the main extension.

 An extension requires an easement given to the District to maintain the new water main within the private right‐
of‐way.

 In order to better assess how this project can be served we would need to know the following:
o How does the developer want these buildings to be metered? Would they like a meter for each building,

for each unit, or other?
o Will there be any sort of sprinkler system requirement? If yes, what are the size requirements? This

needs to be provided by a fire sprinkler system designer. Please keep in mind that the charge for fire
sprinkler service is determined by the size of the connection to the water main.

o What is the peak flow for each meter?

Chase Bank 

 I know this project has received PB approval but we still have some items that I can't seem to track down.
 I have attached my letter from April. I have not seen an updated set of plans or any notification indicating the

size of the fire system required for the building nor the location of the water main extension required. This could
have been sent but there was a flurry of separate emails with numerous questions so the plans may have been
lost in the shuffle.

 At some point we will need domestic peak flow requirements to properly size the meter, this item isn't very
urgent.

 I have also attached a PDF of the last set of plans I remember receiving with some notes that I redlined.
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Eric Gagnon 
Superintendent 
Yarmouth Water District 
207.846.5821 phone 
207.846.1240 fax 
http://YarmouthWaterDistrict.org/ 
 
This message is intended for the use of the addressee only and may contain privileged and confidential information. If you are not the intended recipient of this message, be 
notified that any dissemination or use of this message is strictly prohibited. If you have received this message in error, please delete all copies of the message and its attachments 
and notify the sender immediately 
 
 
On Thu, Jul 14, 2022 at 1:03 PM Wendy Simmons <WSimmons@yarmouth.me.us> wrote: 

For your review: 

  

https://yarmouth.me.us/index.asp?SEC=629E1BD4‐C041‐417B‐BBBD‐FE8E3715114C&DE=D1669487‐6ACB‐4E07‐85EF‐
13C8A865005A&Type=B_BASIC 

  

Have a great Clamfest! Wendy 

  

Wendy L. Simmons, SHRM‐CP (she, her, hers) 

Administrative Assistant 

Planning, Code Enforcement and Economic Development 

Town of Yarmouth 

200 Main St.  

Yarmouth, ME 04096 

Phone: 207.846.2401 

Fax: 207.846.2438 

www.yarmouth.me.us 

  








































