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PREFACE

This Code constitutes a complete recodification of the general and permanent
ordinances of the City of Truth or Consequences, New Mexico.

Source materials used in the preparation of the Code were the 1962 Code, as
supplemented through January 1, 1990, and ordinances subsequently adopted by the City
Commission. The source of each section is included in the history note appearing in
parentheses at the end thereof. The absence of such a note indicates that the section is new
and was adopted for the first time with the adoption of the Code. By use of the comparative
tables appearing in the back of this Code, the reader can locate any section of the 1962 Code,
as supplemented, and any subsequent ordinance included herein.

The chapters of the Code have been conveniently arranged in alphabetical order, and
the various sections within each chapter have been catchlined to facilitate usage. Notes which
tie related sections of the Code together and which refer to relevant state law have been
included. A table listing the state law citations and setting forth their location within the Code is
included at the back of this Code.

Numbering System

The numbering system used in this Code is the same system used in many state and
local government codes. Each section number consists of two parts separated by a dash. The
figure before the dash refers to the chapter number, and the figure after the dash refers to the
position of the section within the chapter. Thus, the second section of Chapter 1 is numbered
1-2, and the first section of Chapter 4 is 4-1. Under this system, each section is identified with
its chapter, and at the same time new sections or even whole chapters can be inserted in their
proper place by using the decimal system for amendments. For example, if new material
consisting of one section that would logically come between sections 3-1 and 3-2 is desired to
be added, such new section would be numbered 3-1.5. New chapters may be included in the
same manner. If the new material is to be included between Chapters 12 and 13, it will be
designated as Chapter 12.5. Care should be taken that the alphabetical arrangement of
chapters is maintained when including new chapters. New articles and new divisions may be
included in the same way or, in the case of articles, may be placed at the end of the chapter
embracing the subject, and, in the case of divisions, may be placed at the end of the article
embracing the subject. The next successive number shall be assigned to the new article or
division.

Index



The index has been prepared with the greatest of care. Each particular item has been
placed under several headings, some of which are couched in lay phraseology, others in legal
terminology, and still others in language generally used by local government officials and
employees. There are numerous cross references within the index itself which stand as
guideposts to direct the user to the particular item in which the user is interested.

Looseleaf Supplements

A special feature of this publication is the looseleaf system of binding and supplemental
servicing of the publication. With this system, the publication will be kept up-to-date.
Subsequent amendatory legislation will be properly edited, and the appropriate page or pages
affected will be reprinted. These new pages will be distributed to holders of copies of the
publication, with instructions for the manner of inserting the new pages and deleting the
obsolete pages.

Keeping this publication up-to-date at all times will depend largely upon the holder of the
publication. As revised sheets are received, it will then become the responsibility of the holder
to have the amendments inserted according to the attached instructions. It is strongly
recommended by the publisher that all such amendments be inserted immediately upon receipt
to avoid misplacing them and, in addition, that all deleted pages be saved and filed for historical
reference purposes.
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MUNICIPAL CODE CORPORATION
Tallahassee, Florida

ADOPTING ORDINANCE
ORDINANCE NO. 392

AN ORDINANCE ADOPTING AND ENACTING A NEW CODE FOR THE CITY OF TRUTH OR
CONSEQUENCES; PROVIDING FOR THE REPEAL OF CERTAIN ORDINANCES NOT
INCLUDED THEREIN; PROVIDING A PENALTY FOR THE VIOLATION THEREOF,;
PROVIDING FOR THE MANNER OF AMENDING SUCH CODE; AND PROVIDING WHEN
SUCH CODE AND THIS ORDINANCE SHALL BECOME EFFECTIVE.

BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY OF TRUTH OR
CONSEQUENCES:

Section 1. The Code entitled "City Code, Truth or Consequences, New Mexico,"
published by Municipal Code Corporation, consisting of Chapters 1 through 14, each inclusive,
is adopted.



Section 2. All ordinances of a general and permanent nature enacted on or before
November 12, 1991, and not included in the Code or recognized and continued in force by
reference therein, are repealed.

Section 3. The repeal provided for in Section 2 hereof shall not be construed to revive
any ordinance or part thereof that has been repealed by a subsequent ordinance that is
repealed by this ordinance.

Section 4. Unless another penalty is expressly provided, every person convicted of a
violation of any provision of the Code or any ordinance, rule or regulation adopted or issued in
pursuance thereof, shall be punished by a fine of not more than $500.00 or by imprisonment
not to exceed 90 days or by both such fine and imprisonment. Each act of violation and each
day upon which any such violation shall occur shall constitute a separate offense. The penalty
provided by this section, unless another penalty is expressly provided, shall apply to the
amendment of any Code section whether or not such penalty is reenacted in the amendatory
ordinance. In addition to the penalty prescribed above, the City Commission may pursue other
remedies such as abatement of nuisances, injunctive relief and revocation of licenses or
permits.

Section 5. Additions or amendments to the Code, when passed in the form as to
indicate the intention of the City Commission to make the same a part of the Code shall be
deemed to be incorporated in the Code, so that reference to the Code includes the additions
and amendments.

Section 6. Ordinances adopted after November 12, 1991, that amend or refer to
ordinances that have been codified in the Code, shall be construed as if they amend or refer to
like provisions of the Code.

Section 7. This ordinance shall become effective August 1, 1992.

Passed and Adopted by the City of Truth or Consequences this 13th day of July, 1992.

/s/ Ered J. Torres
Mayor

/s/ Kathleen A. Terrazas

Deputy City Clerk

Certificate of Adoption

| hereby certify that the foregoing is a true copy of the ordinance passed at the regular
meeting of the City Commission of the City of Truth or Consequences, held on the 13th day of
July, 1992.

/s/ Kathleen A. Terrazas




Deputy City Clerk

SUPPLEMENT HISTORY TABLE

The table below allows users of this Code to quickly and accurately determine what
ordinances have been considered for codification in each supplement. Ordinances that are of a
general and permanent nature are codified in the Code Book and are considered "Included.”
Ordinances that are not of a general and permanent nature are not codified in the Code Book
and are considered "Omitted."

In addition, by adding to this table with each supplement, users of this Code of
Ordinances will be able to gain a more complete picture of the Code's historical evolution.

0rd. No Adoptec Omitied. et
604 12-14-10 Included 75
605 3-22-11 Included 76
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632 11-27-12 Included 83
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634
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Chapter 1 GENERAL PROVISIONS
Sec. 1-1. How Code designated, cited.

Sec. 1-2. Rules of construction, definitions.
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Sec. 1-3. Incorporation by reference.

Sec. 1-4. Parenthetical and reference matter.
Sec. 1-5. Catchlines of sections.

Sec. 1-6. Reference to Code, conflicts.

Sec. 1-7. Police power extended to City property.
Sec. 1-8. Supplementation of Code.

Sec. 1-9. Altering Code.

Sec. 1-10. General penalty; continuing violations.
Sec. 1-11. Severability of parts of Code.

Sec. 1-12. Effect of repeals.

Sec. 1-13. Certain ordinances not affected by Code.

Sec. 1-1. How Code designated, cited.

The chapters, articles, divisions, and sections embraced in this Code shall constitute
and be designated as the Code of Ordinances, City of Truth or Consequences, New Mexico,
and may be so cited.

(Code 1962, § 1-1-1)
Authority to codify ordinances, NMSA 1978, § 14-16-4.

Sec. 1-2. Rules of construction, definitions.

In the construction of this Code and of all ordinances of this City, the following rules of
construction and definitions shall be observed, unless such construction or definition would be
inconsistent with the manifest intent of the City Commission or be repugnant to the context of
the provisions or the context clearly requires otherwise.

Generally. All words and phrases shall be construed and understood according to the
common and approved usage of language, but technical words and phrases and such others as
may have acquired a peculiar and appropriate meaning in the law shall be construed and
understood according to such peculiar and appropriate meaning.

City. The City of Truth or Consequences, in the County of Sierra, in the State of New
Mexico.

Code. This Code of Ordinances as designated and cited in section 1-1 above.

Commission or City Commission. "Commission" or "City Commission" refers to the
governing body of the City of Truth or Consequences.

County. The County of Sierra, in the State of New Mexico.

Delegation of authority. Whenever a provision appears in this Code requiring an officer
of the City to do some act or make certain inspections, it is to be construed to authorize such



officer to designate, delegate, and authorize subordinates to perform the required act or make
the required inspection, unless the terms of the provision or section expressly designates
otherwise.

Easement. A right, liberty, privilege, or advantage without profit which the owner of one
parcel of land may have in the lands of another. A right in the owner of one parcel of land, by
reason of such ownership, to use the land of another for a special purpose not inconsistent with
a general property right in the owner.

Gender. A word importing the masculine gender only shall extend and be applied to
females and to firms, partnerships, associations, and corporations as well as to males.

In the City. The words "in the City" or "in this City" shall mean and include any territory
within the corporate limits of this City and the police jurisdiction thereof, and any other territory
over which regulatory power has been conferred on the City by general or special act, except as
otherwise specified.

Joint authority. Words purporting to give authority to three or more officers or other
persons shall be construed as giving such authority to a majority of such officers or other
persons, unless it is otherwise specifically declared.

Law. Any statute, ordinance, or regulation promulgated by the United States, the state,
the county, the City or any agencies thereof, as well as the rules and regulations of other bodies
politic that may be appropriate.

Minor. Any person under 18 years of age with respect to all offenses, except those
involving alcoholic beverages and firearms.

Month. The word "month" shall mean a calendar month.

Number. Any word importing the singular number shall include the plural, and any word
importing the plural number shall include the singular.

Oath. The word "oath" shall be construed to include an affirmation in all cases in which,
by law, an affirmation may be substituted for an oath, and in such cases the words "swear" and
"sworn" shall be equivalent to the words "affirm" and "affirmed."

Official time standard. Whenever certain hours are named in this Code they shall mean
standard time or daylight saving time as may be in current use in the City.

Officials, employees, boards, commissions, etc. Whenever reference is made to
officials, employees, boards, commissions, or other agencies of the City by title only, e.g.,
"Mayor," "Clerk," "Manager," "Chief of Police," etc., they shall be deemed to refer to the
officials, employees, boards, commissions, or other agencies of the City of Truth or
Consequences.

Or, and. "Or" may be read "and" and "and" may be read "or" if the context of the
provision requires it.

Owner. The word "owner" shall, when applied to a building or land, include any part
owner, joint owner, tenant in common, tenant in partnership, joint tenant, or tenant by the
entirety of the whole or of a part of such building or land.

Person. The word "person" shall include and be applied to a firm, partnership,
association, corporation, organization, club, society, group acting as a unit, or body politic and



corporate, as well as to an individual.

Personal property. The words "personal property" shall include money, goods, chattels,
evidences of debt, things in action, and any other species of property, except real property.

Preceding, following. The words "preceding" and "following" shall mean next before and
next after, respectively.

Property. The word "property" shall include real, personal, and mixed property.

Public place. Any public way, park, cemetery, schoolyard, or open space adjacent
thereto; any public lake or stream; and any place or business open to the use of the public in
general, open to public view, or to which the public has access.

Public way. Any street, alley, boulevard, parkway, highway, sidewalk, or other public
thoroughfare.

Real property. The words "real property" shall include lands, tenements, and
hereditaments.

Reasonable time. In all cases where any section of this Code or City ordinance shall
require any act to be done in a reasonable time or reasonable notice to be given, such
reasonable time or notice shall be deemed to mean such time only as may be necessary for the
prompt performance of such duty, or compliance with such notice.

Residence. The place adopted by a person as his place of habitation, and to which,
whenever he is absent, he has the intention of returning. When a person eats at one place and
sleeps at another, the place where such person sleeps shall be deemed his residence.

Roadway. That portion of a street improved, designed, or ordinarily used for vehicular
traffic.

Shall, may. The word "shall" is mandatory, and the word "may" is discretionary.

Sidewalk. The word "sidewalk" shall mean any portion of the street between the curb or
the lateral line of the roadway and the adjacent property line intended for the use of
pedestrians.

Signature, subscription. The word "signature" or "subscription" shall include a mark
when the person cannot write, when his name is written near such mark and is witnessed by a
person who writes his own name as witness.

State. The words "the state" or "this state" shall mean the state of New Mexico.

Street. The word "street" shall mean and include public streets, avenues, boulevards,
highways, roads, alleys, lanes, viaducts, bridges, public ways and approaches thereto, and
other public thoroughfares in the City devoted to public use.

Tenant, occupant. The words "tenant" and "occupant," applied to a building or land, shall
mean any person who occupies the whole or a part of such building or land, whether alone or
with others.

Tense. Words used in the past or present tense shall include the future as well as the
past or present.

Writing, written. The words "writing" and "written" shall include typewriting, printing on
paper, and any other mode of representing words and letters.



Year. The word "year" shall mean a calendar year.
(Code 1962, § 1-3-1)

Sec. 1-3. Incorporation by reference.

All standard codes, rules, regulations, and other subject matter in this Code or hereafter
properly incorporated by reference, together with subsequent amendments thereto, pursuant to
state law, and future incorporations by reference shall be kept and preserved in the office of the
City Clerk.

Sec. 1-4. Parenthetical and reference matter.

The matter in parentheses at the end of sections is for information only and is not a part
of the Code. Citations to ordinances indicate only the source of such section, and the text may
or may not be changed by this Code. Reference matter not in parentheses is for information
only and is not a part of this Code.

Sec. 1-5. Catchlines of sections.

The catchlines of the sections of this Code printed in boldface type are intended as
mere catchwords to indicate the contents of the sections and shall not be deemed or taken to
be titles of such sections, nor as any part of any section, nor, unless expressly so provided,
shall they be so deemed when any section, including its catchline, is amended or reenacted.

Sec. 1-6. Reference to Code, conflicts.

In addition to the rules of construction and definitions specified in this chapter, the
following rules shall be observed in the construction of this Code:

(1) All references to chapters, articles, or sections are to the chapters, articles, and
sections of this Code unless otherwise specified.

(2) If the provisions of different chapters of this Code conflict with or contravene
each other, the provisions of each chapter shall prevail as to all matters and
questions growing out of the subject matter of such chapter.

(3) If conflicting provisions are found in different sections of the same chapter, the
provisions of the section which imposes the greater restriction shall prevail,
unless such construction would be inconsistent with the meaning of such
chapter.

Sec. 1-7. Police power extended to City property.

The police power of the City is hereby extended to include all lands or property owned or
leased by the City or any agency of the city and the general ordinances of the City shall be
applicable on such property.

Sec. 1-8. Supplementation of Code.

(a) By contract or by City personnel, supplements to this Code shall be prepared



and printed whenever authorized or directed by the Commission. A supplement
to the Code shall include all substantive parts of permanent and general
ordinances passed by the Commission during the period covered by the
supplement and all changes made thereby in the Code. The pages of a
supplement shall be so numbered that they will fit properly into the Code and will,
where necessary, replace pages which have become obsolete or partially
obsolete, and the new pages shall be so prepared that, when they have been
inserted, the Code will be current through the date of the adoption of the latest
ordinance included in the supplement.

(b) In preparing a supplement to this Code, all portions of the Code which have been
repealed shall be excluded from the Code by the omission thereof from reprinted
pages.

(c) When preparing a supplement to this Code, the codifier (meaning the person,
agency, or organization authorized to prepare the supplement) may make
formal, nonsubstantive changes in ordinances and parts of ordinances included
in the supplement, insofar as it is necessary to do so to embody them into a
unified Code. For example, the codifier may:

(1) Organize the ordinance material into appropriate subdivisions;

(2) Provide appropriate catchlines, headings and titles for sections and other
subdivisions of the Code printed in the supplement, and make changes in
such catchlines, headings and titles;

(3) Assign appropriate numbers to sections and other subdivisions to be
inserted in the Code and, where necessary to accommodate new
material, change existing section or other subdivision humbers;

(4) Change the words "this ordinance" or words of the same meaning to "this
chapter", "this article", "this division", etc., as the case may be, or to
"sections
to
" (inserting section numbers to indicate the sections of the Code which
embody the substantive sections of the ordinance incorporated into the
Code); and

(5) Make other nonsubstantive changes necessary to preserve the original
meaning of ordinance sections or the alphabetical arrangement of new
chapters inserted into the Code; but, in no case, shall the codifier make
any change in the meaning or effect of ordinance material included in the
supplement or already embodied in the Code.

Sec. 1-9. Altering Code.

It shall be unlawful for any person to change or amend by additions or deletions, any
part or portion of this Code, or to insert or delete pages, or portions thereof, or to alter or
tamper with such Code in any manner whatsoever which will cause the law of the City to be
misrepresented thereby; provided, that supplementation of this Code by authorized persons
shall be permitted.



Sec. 1-10. General penalty; continuing violations.

(a)

(e)

Whenever in this Code or in any ordinance of the City an act is prohibited or is
made or declared to be unlawful or an offense or a misdemeanor, or whenever in
such Code or ordinance the doing of any act is required or the failure to do any
act is declared to be unlawful, and no specific penalty is provided therefor, the
maximum penalty for violation of any municipal ordinance shall be as follows:

(1) Except for those violations of ordinances described in paragraphs (2) and
(3) of this section, a fine of not more than five hundred dollars ($500.00)
or imprisonment for not more than ninety (90) days, or by both such fine
and imprisonment in the discretion of the court;

(2) For violations of an ordinance prohibiting driving a motor vehicle while
under the influence of intoxicating liquor or drugs, a fine of not more than
nine hundred ninety-nine dollars ($999.00) or imprisonment for not more
than one hundred seventy-nine (179) days or both; and

(3) For violations of an industrial user wastewater pretreatment ordinance as
required by the United States Environmental Protection Agency, a fine of
not more than nine hundred ninety-nine dollars ($999.00) a day for each
violation.

Each day any such violation or failure to perform such act shall continue shall
constitute a separate offense, unless otherwise specifically provided.

The imposition of a penalty under the provisions of this Code shall not prevent
the revocation or suspension of any license, franchise or permit issued or
granted under the provisions of this Code.

If any violation of this Code is designated as a nuisance under the provisions of
this Code, such nuisance may be summarily abated by the City in addition to the
imposition of a fine or imprisonment.

Notwithstanding any other provision of this Code, where a defendant is charged
with more than one offense arising out of a single transaction, act or occurrence,
the maximum combined sentence that may be imposed for all such offenses
shall not exceed 179 days.

(Ord. No. 415, § 1, 6-13-94; Ord. No. 426, § 1, 8-28-95)

Violations of municipal ordinances, NMSA 1978, ch. 38; penalty for violation of
ordinances, NMSA 1978, § 14-16-1(c).

Sec. 1-11. Severability of parts of Code.

The sections, paragraphs, sentences, clauses and phrases of this Code are severable,
and if any phrase, clause, sentence, paragraph or section of this Code shall be declared invalid,
unenforceable or unconstitutional by the valid judgment or decree of a court of competent
jurisdiction, such invalidity, unenforceability or unconstitutionality shall not affect any of the
remaining phrases, clauses, sentences, paragraphs and sections of this Code.



Sec. 1-12. Effect of repeals.

The repeal of an ordinance or any portion thereof shall not revive any ordinance in force
before or at the time the ordinance repealed took effect. The repeal of an ordinance shall not
affect any punishment or penalty incurred before the repeal took effect, nor any suit,
prosecution or proceeding pending at the time of the repeal, for an offense committed or cause
of action arising under the ordinance repealed.

Sec. 1-13. Certain ordinances not affected by Code.

(a) Nothing in this Code or the ordinance adopting this Code shall affect any
ordinance:

(1)

(11)
(12)
(13)
(14)

Promising or guaranteeing the payment of money for the City, or
authorizing the issuance of any bonds of the City or any evidence of the
City's indebtedness, or any contract or obligation assumed by the City.

Granting any right or franchise.

Dedicating, naming, establishing, locating, relocating, opening, paving,
widening, vacating, etc., any street or public way in the City.

Making any appropriation.

Levying or imposing taxes.

Establishing or prescribing grades in the City.

Providing for local improvements and assessing taxes therefor.

Dedicating or accepting any plat or subdivision or otherwise relating to
subdivisions.

Extending or contracting the boundaries of the City.

Prescribing the number, classification benefits or compensation of any
City officers or employees, not inconsistent herewith.

Pertaining to subdivisions, signs or zoning.
Adopted for purposes that have been consummated.
That is temporary, although general in effect.

That is special, although permanent in effect.

(b) All such ordinances are hereby recognized as continuing in full force and effect
to the same extent as if set out at length in this Code. Such ordinances are on
file in the City Clerk's office.

Chapter 2 ADMINISTRATION [11(1)

ARTICLE I. IN GENERAL



Sec. 2-1. City limits.

Sec. 2-2. Official newspapers.
Sec. 2-3. Depository designated.
Sec. 2-4. Facsimile.

Sec. 2-5. [Rules and regulations during City Commission, Advisory Board and Commission
meetings.]

Secs. 2-6—2-20. Reserved.

Sec. 2-1. City limits.

The corporate limits shall be as shown on the official map on file in the office of the City
Clerk.

(Code 1962, § 1-16-1)

Sec. 2-2. Official newspapers.

Any and all newspapers complying with all legal requirements to be a legal publication of
this City or county may be designated by the City Commission as a legal newspaper for the
City.

(Code 1962, § 1-15-1)

Sec. 2-3. Depository designated.

The official depositories for the various funds of the City shall be determined by the City
Commission.

(Code 1962, § 1-14-1; Ord. No. 663, § 1, 5-12-15)

Sec. 2-4. Facsimile.

The facsimile of the Corporate Seal for the City of Truth or Consequences shall be as
follows:

Corporate Seal

(Code 1962, § 1-13-1)

Sec. 2-5. [Rules and regulations during City Commission, Advisory Board and



Commission meetings.]

The City Commissioners' desire to abide by State Statutes as well as their own rules
while preserving the ability of those in attendance at the City Commission Chambers to
reasonable views of whatever Board, Commission or Panel is seated; and the City
Commissioners believe the safety of those in attendance at such Board, Commission or Panel
is paramount.

It is therefore ordained that permanently attached, manned or non-manned video or
audio recording devices may be in the Commission Chambers at locations agreed to by the City
Manager or his/her designee. All removable video and audio recording devices will be placed
behind the "press table" in such a manner that they do not interfere with the sight area of any
visitor chair, except that unobtrusive audio recording devices may not be placed on the "press
table." Audio or video recording of any portion of an executive session is not allowed.

(Ord. No. 605, 3-22-11)
Secs. 2-6—2-20. Reserved.

ARTICLE Il. COMMISSION
Sec. 2-21. Governing Body.
Sec. 2-22. Meetings.

Sec. 2-23. Terms.

Sec. 2-24. Pecuniary interest.
Sec. 2-25. Compensation.
Sec. 2-26. Legislation.

Sec. 2-27. Ordinances.

Sec. 2-28. Publication of expenditures.
Sec. 2-29. Vacancies.

Secs. 2-30—2-45. Reserved.

Sec. 2-21. Governing Body.

The Governing Body of the City shall consist of a five-member Commission which shall
be elected as provided by law and all legal powers of the City shall be vested in such
Commission.

(Code 1962, § 1-5-1)

Sec. 2-22. Meetings.

The Commission will hold regular meetings on the second and fourth Tuesday of each
month at the hour of 6:00 p.m. or upon such times as the Commission agrees to change the
meeting date and proper notice is given to the public. When a regular meeting falls on a legal



holiday, the meeting will be held on the following Wednesday at 6:00 p.m.
(Code 1962, § 1-5-2; Ord. No. 485, § 1, 1-22-01; Ord. No. 550, 1-25-06)

Sec. 2-23. Terms.

The regular term of Commissioners shall be for a period of four years. The term of office
for members of the Governing Body shall be staggered so that the terms of office for one-half
of the members of the Governing Body will expire every two years, and the election of such
Commissioners shall be held on the first Tuesday in March of each even-numbered year. The
Governing Body, consisting of the newly elected and qualified officers, and the officers whose
terms have not expired or whose successors have not been elected and qualified, must hold an
organizational meeting between six and 21 days after the election.

(Code 1962, § 1-5-3)

Sec. 2-24. Pecuniary interest.

No Commissioner shall be interested directly or indirectly in any contract for the purpose
of purchasing supplies or materials or the employment of labor.

(Code 1962, § 1-5-4)
Financial interests of municipal officers, NMSA 1978, § 3-10-4.

Sec. 2-25. Compensation.

Each Commissioner shall receive as annual compensation for services such an amount
not to exceed the annual compensation paid to a member of the Board of County
Commissioners of Sierra County, New Mexico.

(Code 1962, § 1-5-5)

Sec. 2-26. Legislation.

It shall be the duty of the Commission to pass all ordinances and other measures
conducive to the welfare of the City, and to do and perform all acts required for the general
welfare of the City. The Commission shall create all offices, in addition to those specified in this
article, which may become necessary for the proper carrying on of the work of the City. The
Commission shall appoint the City Manager as provided for in this article and shall hold him
responsible for the proper and efficient administration of the City government.

(Code 1962, § 1-5-6)

Sec. 2-27. Ordinances.

In the passage or adoption of every bylaw, ordinance, and every resolution or order to
enter into contract by the Commission, the ayes and nays shall be called and recorded, and to
pass or adopt any bylaw, ordinance, or any such resolution or order, a concurrence of a
majority of the whole number of members elected to the Commission shall be required.

(Code 1962, § 1-5-7)



Adoption of ordinances, NMSA 1978, § 3-17-4.

Sec. 2-28. Publication of expenditures.

On or before the tenth day of each month there may be published a summary of
expenditures made during the preceding calendar month, which shall include a list of the total
expenditures during the month, the amount spent in connection with each budgetary item, and
a summary of all receipts; provided, however, that the publication mentioned in this section shall
be made only at the discretion of the Commission if it shall deem such publication necessary in
the public interest.

(Code 1962, § 1-5-8)

Sec. 2-29. Vacancies.

Vacancies in the Commission shall, by majority vote, be filled by the remaining
Commissioners for the period intervening between the occurrence of the vacancy and the next
regular election.

(Code 1962, § 1-5-9)
Vacancies in Commission, NMSA 1978, § 3-14-9.

Secs. 2-30—2-45. Reserved.

ARTICLE Ill. OFFICERS AND EMPLOYEES [21(2)

DIVISION 1. GENERALLY
Secs. 2-46—2-70. Reserved.

Secs. 2-46—2-70. Reserved.

DIVISION 2. MAYOR

Sec. 2-71. Selection of Mayor.
Sec. 2-72. Powers.

Sec. 2-73. Meetings.

Secs. 2-74—2-90. Reserved.

Sec. 2-71. Selection of Mayor.

The Governing Body, at the first meeting after the election of Commissioners shall
select one of its members as Mayor, who shall act as Mayor until the expiration of his term as
Commissioner, or until a successor is appointed and qualified, unless sooner removed by



death, resignation, or removal from office.

(Code 1962, § 1-9-1)

Sec. 2-72. Powers.

The Mayor shall have all the powers and duties of the office of Commissioner, including
the right to cast a vote upon all questions considered by the Governing Body. He shall be
recognized as the official head of the City for all ceremonial purposes, by the courts for the
purpose of civil process, and by the Governor for military purposes.

(Code 1962, § 1-9-2)

Sec. 2-73. Meetings.

The Mayor shall preside at all meetings of the Governing Body and perform such other
duties that are consistent with his office as may be imposed by the Governing Body.

(Code 1962, § 1-9-4)
Secs. 2-74—2-90. Reserved.

DIVISION 3. CITY MANAGER

Sec. 2-91. Appointment.

Sec. 2-92. Responsibility.

Sec. 2-93. Authority.

Sec. 2-94. Salary.

Sec. 2-95. Budget and recommendations.

Sec. 2-96. Administration.

Sec. 2-97. Contracts.

Sec. 2-98. Purchases.

Sec. 2-99. Assistant Manager.

Sec. 2-100. Termination of employee incapable of operating motor vehicle.
Sec. 2-101. Termination authority; job performance.
Secs. 2-102—2-120. Reserved.

Sec. 2-91. Appointment.

There shall be employed by the Governing Body a chief administrative officer to be
known as City Manager. He shall be employed for an indefinite term and shall hold office until a
vacancy is created by death, resignation, or removal by the Governing Body. The City Manager
shall be chosen solely on the basis of administrative qualifications, and the choice thereof shall



not be limited by reason of former residence.
(Code 1962, § 1-10-1)

Sec. 2-92. Responsibility.

The City Manager shall be responsible to the Governing Body for the proper
administration of all the affairs of the City, and he shall be charged with the enforcement and
carrying out of all ordinances, rules, and regulations passed or enacted by the Governing Body.

(Code 1962, § 1-10-2)

Sec. 2-93. Authority.

All persons engaged in the administrative service of the City shall be employed and
discharged by the City Manager.

(Code 1962, § 1-10-3)

Sec. 2-94. Salary.

The City Manager shall receive an adequate salary to be fixed by the Governing Body.
(Code 1962, § 1-10-4)

Sec. 2-95. Budget and recommendations.

(a)

The City Manager shall prepare and submit the annual budget and make
recommendations to the Governing Body on all matters concerning the welfare
of the City, and in all cases, except when clearly undesirable or unnecessary, it
shall be the duty of the Governing Body to request the opinion of the City
Manager on any proposed measure. The City Manager shall have a seat, but no
vote, at every meeting of the Governing Body.

Each year the City Manager shall include amounts which shall be earmarked and
used for emergencies and capital improvements within the annual budget
transfers to an agency fund. The portion of the General, Golf Course, Airport,
and Cemetery Funds earmarked for this purpose shall be 0.0463 times the total
revenue. Total revenue shall be defined as total revenue per the City's annual
audited financial statements less any revenue received which is legally restricted
in its use by the entity from which it is derived.

A portion of this fund shall accumulate for emergency purposes exclusively, to a
level of no less than $150,000.00 to be accumulated or reimbursed at the rate of
$20,000.00 per year. Amounts therefrom shall become eligible for capital
expenditure. Interest earned in such fund shall not be accounted as part of base
but shall also be eligible for capital expenditure.

(Code 1962, § 1-10-5; Ord. No. 398, § 1, 10-13-92)

Sec. 2-96. Administration.



The administration of the affairs of the City shall be divided into as many departments as
may be deemed desirable by the Governing Body, each under the charge of a director
employed by the City Manager.

(Code 1962, § 1-10-6)

Sec. 2-97. Contracts.

The City Manager shall examine all proposed contracts to which the City may be a party
and may sign on behalf of the City any contract authorized by the Governing Body, excepting
where the Governing Body directs that some other officer shall do so. It shall

be the duty of the City Manager to see to it that all terms of any contract to which the City is a
party are fully performed by all parties thereto.

(Code 1962, § 1-10-7)

Sec. 2-98. Purchases.

The City Manager shall be general purchasing agent of the City and, except where
specific provision to the contrary is made by law or by the Governing Body, he shall make all
purchases of supplies, materials, and equipment authorized by the Governing Body, in the
manner prescribed by and subject to the limitations imposed by law.

(Code 1962, § 1-10-8)

Sec. 2-99. Assistant Manager.

There shall be employed by the City Manager with the approval of the Governing Body
an assistant chief administrative officer to be known as the Assistant to the City Manager. He
shall be employed upon recommendation of the City Manager under the terms and conditions
specified in section 2-91 and shall be responsible for duties delegated by the City Manager, and
in the absence of the City Manager shall be Acting Manager and shall fulfill all the functions,
duties, and responsibilities of the City Manager.

(Code 1962, § 1-10-9)

Sec. 2-100. Termination of employee incapable of operating motor vehicle.

Notwithstanding any provisions of this Code to the contrary, the City Manager shall be
empowered to terminate the employment of any City employee who is incapable of operating a
motor vehicle pursuant to the laws of the state and where the position for which he is or has
been employed requires that the employee drive a vehicle.

(Code 1962, § 1-10-10)

Sec. 2-101. Termination authority; job performance.

Notwithstanding any provisions of this Code to the contrary, the City Manager shall be
empowered to terminate the employment of any City employee who is incapable of adequately
performing his job.



(Code 1962, § 1-10-11)
Secs. 2-102—2-120. Reserved.

DIVISION 4. CITY CLERK
Sec. 2-121. Appointment.

Sec. 2-122. Bond required.

Sec. 2-123. Duties.

Sec. 2-124. Ex officio Treasurer.
Sec. 2-125. Salary.

Sec. 2-126. Records custodians.
Secs. 2-127—2-140. Reserved.

Sec. 2-121. Appointment.

There is hereby created the office of Clerk, an executive office of the City. The Clerk
shall be employed by the City Manager, and he shall be subject to the City's personnel rules
and procedures, and can only be dismissed for cause.

(Code 1962, § 1-6-1; Ord. No. 467, § 1, 6-14-99)

Sec. 2-122. Bond required.

The Clerk, when so appointed, shall qualify and take office by taking the oath required
of public officers and shall also give a bond in the penal sum of $10,000.00, conditioned for the
faithful discharge of the duties of such Clerk and the accounting for any and all sums of money
that may come into the possession of such Clerk by virtue of the office.

(Code 1962, § 1-6-2)

Sec. 2-123. Duties.

The Clerk shall perform and discharge all the duties of Clerk now prescribed by law, and
as shall be fixed from time to time by the provisions of this Code or by the City Manager.

(Code 1962, § 1-6-3; Ord. No. 467, § 2, 6-14-99)

Sec. 2-124. Ex officio Treasurer.

The Clerk shall, in addition to the duties of Clerk, perform the duties of Treasurer, and is
hereby designated as ex officio Treasurer of the City and shall be the custodian of the funds of
the City and account therefor as may be required by the City Manager. The bond of such Clerk
shall be answerable for any and all moneys coming into the hands of such Clerk and as such ex
officio Treasurer, and for the lawful disbursement of the funds of the City as may be directed



and authorized by the City Manager.
(Code 1962, § 1-6-4; Ord. No. 467, § 3, 6-14-99)

Sec. 2-125. Salary.

The salary of the Clerk and ex officio Treasurer shall be fixed by the City Manager from

time to time.

(Code 1962, § 1-6-5; Ord. No. 467, § 4, 6-14-99)

Sec. 2-126. Records custodians.

(a)

(c)

The following are hereby designated as the records custodians for the City:

(1)

(2)

The Municipal Court Clerk as the records custodian for the Truth or
Consequences Municipal Court.

The Chief of Police as the records custodian for the Truth or
Consequences Police Department with the highest ranking senior officer
serving as alternate.

The City Clerk as the records custodian for all other departments within
the City. In the event the City Clerk is unable to serve due to absence or
other excusable cause, the following officials shall serve as alternates:

a. Deputy City Clerk;
b. City Manager;

C. Assistant City Manager.

The records custodians shall serve in accordance with the Inspection of Public
Records Act, NMSA 14-2-1 et seq. The duties of the records custodian shall
include the following:

(1)
(2)
3)

Receive and respond to requests to inspect public records.
Provide proper and reasonable opportunities to inspect public records.

Provide reasonable facilities to make or furnish copies of the public
records during usual business hours.

The records custodian may charge a reasonable fee for copying the public
records in accordance with the Inspection of Public Records Act.

(Ord. No. 486, § 1, 3-12-01)

Secs. 2-127—2-140. Reserved.

DIVISION 5. CITY ATTORNEY

Sec. 2-141.

Appointment.

Sec. 2-142. Suits and actions.



Sec. 2-143. Judgments.

Sec. 2-144. Advice.

Sec. 2-145. Special assessments.
Sec. 2-146. Compensation.

Secs. 2-147—2-165. Reserved.

Sec. 2-141. Appointment.

There is hereby created the office of City Attorney, an executive office of the City. The
Attorney shall be appointed by the Governing Body and shall hold office for the duration of his
appointment or until such time as he may be removed by the Commission.

(Code 1962, § 1-7-1)

Sec. 2-142. Suits and actions.

The Attorney shall prosecute or defend any and all suits or actions at law or equity to
which the City may be a party, or in which it may be interested, or which may be brought
against, or by, any officer of the City on behalf of the City, or in the capacity of such person as
an officer of the City.

(Code 1962, § 1-7-2)

Sec. 2-143. Judgments.

It shall be the duty of the City Attorney to see to the full enforcement of all judgments or
decrees rendered or entered in favor of the City, and all similar interlocutory orders.

(Code 1962, § 1-7-3)

Sec. 2-144. Advice.

The Attorney shall be the legal advisor of the City and shall render advice on all legal
questions affecting the City, whenever requested to do so by any City official. Upon request by
the Manager or by the Commission, he shall reduce any such opinion to writing.

(Code 1962, § 1-7-4)

Sec. 2-145. Special assessments.

It shall be the duty of the Attorney to see to the completion of all special assessment
proceedings and condemnation proceedings.

(Code 1962, § 1-7-5)

Sec. 2-146. Compensation.

The Attorney shall receive such compensation as shall be set from time to time by the



Commission.

(Code 1962, § 1-7-6)
Secs. 2-147—2-165. Reserved.

DIVISION 6. CHIEF OF POLICE [313)
Sec. 2-166. Appointment.

Sec. 2-167. Rank.

Sec. 2-168. Duties.

Secs. 2-169—2-185. Reserved.

Sec. 2-166. Appointment.

There is hereby created the office of Chief of Police, an executive office of the City. The
Chief of Police shall be appointed by the Manager, and he/she shall hold office for the duration
of his/her appointment or until such time as he/she may be removed by the Manager. The Chief
of Police holds office at the pleasure of the City Manager and may be removed by the City
Manager without the City Manager having to provide notice and hearing prior to removal.

(Code 1962, § 1-8-1; Ord. No. 431-96, § 1, 2-12-96)

Sec. 2-167. Rank.

The Chief of Police shall be head of the Police Department and have supervision over
all officers and members thereof. Followinghim in rank shall be the Captain, the Lieutenants,
and the police officers in order of seniority in each group.

(Code 1962, § 1-8-2)

Sec. 2-168. Duties.

The Chief of Police shall keep such records and make such reports concerning the
activities of the Police Department as may be required by statute or by the Manager. The Chief
of Police shall be responsible for the performance by the Police Department of its functions,
and all persons who are members of the Police Department shall serve subject to the orders of
the Chief of Police.

(Code 1962, § 1-8-3)
Duties of police officers, NMSA 1978, § 3-13-2.

Secs. 2-169—2-185. Reserved.

DIVISION 7. BUILDING INSPECTOR [4](4)
Sec. 2-186. Appointment.



Sec. 2-187. Duties.

Sec. 2-188. Ex officio Electrical Inspector.
Sec. 2-189. Stop order.

Sec. 2-190. Entry powers.

Sec. 2-191. Penalty.

Secs. 2-192—2-201. Reserved.

Sec. 2-186. Appointment.

There is hereby created the position of Building Inspector who shall be appointed by the
Manager. He shall hold office for the duration of his appointment or until such time as he may
be removed by the Manager.

(Code 1962, § 1-11-1)

Sec. 2-187. Duties.

It shall be the duty of the Building Inspector to see to the enforcement of all lawful
provisions relating to buildings or zoning and to inspect all buildings or structures being erected
or altered, as frequently as may be necessary to ensure compliance with this Code.

(Code 1962, § 1-11-2)

Sec. 2-188. Ex officio Electrical Inspector.

The Building Inspector shall act as ex officio Electrical Inspector and shall have all the
powers and perform all the duties connected with that office.

(Code 1962, § 1-11-3)

Sec. 2-189. Stop order.

The Building Inspector shall have the power to order all work stopped on construction or
alteration or repair of buildings in the City when such work is being done in violation of any
provision of this Code relating thereto, or in violation of the zoning regulations. Work shall not
be resumed after the issuance of such an order except on the written permission of the Building
Inspector; provided that, if the stop order is an oral one, it shall be followed by a written stop
order. Such written stop order may be served by any police officer.

(Code 1962, § 1-11-4)

Sec. 2-190. Entry powers.

The Building Inspector shall have the power to make or cause to be made an entry into
any building or premises where the work of altering, repairing, or constructing any building or
structure is going on, for the purpose of making inspections, at any reasonable hour.



(Code 1962, § 1-11-5)

Sec. 2-191. Penalty.

Any person who shall continue to work in violation of a stop order of the Building
Inspector shall be deemed guilty of a misdemeanor.

(Code 1962, § 1-11-6)
Secs. 2-192—2-201. Reserved.

DIVISION 8. THE RETIREE HEALTH CARE ACT
Sec. 2-202. Notification of public hearing.

Sec. 2-203. Inclusion in coverage.

Secs. 2-204, 2-205. Reserved.

Sec. 2-202. Notification of public hearing.

Thirty days prior to public hearing on this ordinance the Retiree Health Care Authority
was notified by certified mail of the public hearing on this ordinance.

(Ord. No. 446, § 1, 6-9-97)

Sec. 2-203. Inclusion in coverage.

Pursuant to Section 9(G) of the Act the City of Truth or Consequences determines to be
included in coverage under the Retiree Health Care Act.

(Ord. No. 446, § 2, 6-9-97)
Secs. 2-204, 2-205. Reserved.

DIVISION 9. POLITICAL ACTIVISM
Sec. 2-206. Political activities.

Sec. 2-207. Penalty.

Secs. 2-208—2-210. Reserved.

Sec. 2-206. Political activities.

(a) No City employee shall campaign, distribute literature or solicit political
contributions while on the job. City employees will be prohibited from using or
authorizing use of any City equipment or property for political campaigning. No
City employee shall prohibit the right of another employee to have and express a



personal choice or commitment.

No City employee shall solicit contributions, votes or assessments for any
political party, issue or candidate on City premises, during working hours. No
City employee shall solicit contributions, votes or assessments for any political
party, issue or candidate while wearing a City uniform or using City equipment.
No City employee shall ever be expected, required or coerced to contribute to
any campaign.

No City employee shall purport to represent the City at any political meeting or in
political publicity.

No one shall prohibit any City employee from voting or from exercising their
political rights as a private citizen during non-working hours and in compliance
with these regulations.

A City employee who chooses to run and campaign for political office shall take
vacation leave or leave without pay if the employee wishes to campaign during
working hours. An employee elected to a post may retain City employment after
election if the elective post does not present a conflict of interest with City
employment in the sole judgment of the City Commission. A City employee
contemplating to run for political office should first ask the City Commission for a
determination on whether or not that political position will constitute a conflict of
interest.

A City employee that has been successful in attaining a political office must take
vacation time or time off without pay when serving the political office in question.

No person or candidate shall solicit a vote of City employees during those
employees' working hours.

The Federal "Hatch Act" will apply to those City employees who seek a partisan
political office as defined by the Act.

(Ord. No. 583, 5-27-08)

Sec. 2-207. Penalty.

Any person found guilty of violating any provisions of this division shall be punished by a
fine of not more than $300.00 or by imprisonment in jail not exceeding 90 days or by both such
fine and imprisonment. Each day there is a violation of this division shall constitute a separate

offense.

(Ord. No. 583, 5-27-08)

Secs. 2-208—2-210. Reserved.

ARTICLE IV. BOARDS, COMMISSIONS, AND COMMITTEES [51(5)

DIVISION 1. GOLF COURSE ADVISORY BOARD

Sec. 2-211.

Board created; members.



Sec. 2-212.
Sec. 2-213.
Sec. 2-214.
Sec. 2-215.

Powers and duties.
Meetings.
Vacancies; election of officers.

Reserved.

Secs. 2-216—2-225. Reserved.

Sec. 2-211. Board created; members.

(@)

(c)

There is hereby created a Golf Course Advisory Board for the City, consisting of
five members, two of which must be female members. From these five members,
a chairman, vice chairman and secretary/treasurer will be selected. The initial
term for all members shall expire on June 30, 1994. Beyond the initial term, the
chairman, vice chairman and secretary/treasurer shall all serve two years and
the other two members shall serve one year.

The members of the Board shall be selected by the City Commission after
receiving recommendations from the Board. The Board shall make its
recommendations by a vote from its membership. Each term shall expire on
June 30, provided, however, that any member of the Board shall continue to hold
his office until his successor is appointed and qualified.

The City Commission shall fill vacancies on the Board. Prior to the filling of any
vacancy, the Board shall make a recommendation to the City Commission based
upon a majority vote of the Board membership.

(Ord. No. 406, 4-12-93;: Ord. No. 456-97, § 3, 5-11-98)

Sec. 2-212. Powers and duties.

(@)

(b)

(c)

(d)

The Board shall make reasonable rules and regulations for the use and care of
the facilities under its jurisdiction. Such rules, when adopted, shall not become
effective until approved by the City Commission.

Working with the pro/manager, the Board shall make recommendations to the
City Commission concerning the maintenance and supervision of the facilities as
well as expenditures to be made in connection with the golf course. Such
recommendations shall be made through the City Manager who shall then
promptly refer the same to the City Commission.

The golf course pro/manager, with the assistance of the Board, shall annually,
upon the request of the City Manager, prepare and submit a requested budget
for the operation of the facilities.

The Board shall keep records and accounts of all the activities and make reports
to the City Manager or to the City Commission upon request.

(Ord. No. 406, 4-12-93; Ord. No. 489, § 1, 3-12-01)



Sec. 2-213. Meetings.

In the performance of their duties and in the exercise of the powers set forth in this
Chapter, the Board shall hold meetings at such time and place as may be specified in the notice
for such meetings which may be called by the Chairman of the Board, the City Manager or by a
maijority of the City Commission.

(Ord. No. 406, 4-12-93)

Sec. 2-214. Vacancies; election of officers.

The City Commission may remove members of the Board. Prior to the removal of any
officer, the Board shall make a recommendation to the City Commission based upon a majority
vote of the Board membership. A chairman, vice chairman and secretary/treasurer shall serve
for one calendar year upon being selected by the City Commission.

(Ord. No. 406, 4-12-93)

Sec. 2-215. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-215, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-216—2-225. Reserved.

DIVISION 2. PLANNING AND ZONING COMMISSION [6](6)
Sec. 2-226. Creation.

Sec. 2-227. Vacancies.

Sec. 2-228. Oath; organization.

Sec. 2-229. Meetings.

Sec. 2-230. Expenditures; duties.

Sec. 2-231. Reserved.

Secs. 2-232—2-245. Reserved.

Sec. 2-226. Creation.

There is hereby created a Planning and Zoning Commission consisting of five members
to be appointed by the Governing Body, whose terms shall be for two years, except that three
of the first appointees shall serve for two years and two for one year. There after all terms of
the Planning and Zoning Commission members shall be for two years, so that there will be
overlapping tenures of office. Each term shall expire on June 30, provided, however, that any
member of the Board shall continue to hold his office until his successor is appointed and



qualified.
(Code 1962, § 2-1-1; Ord. No. 456-97, § 1, 5-11-98)

Sec. 2-227. Vacancies.

Vacancies in the office of Planning and Zoning Commission shall be filled by the City
Commission. The City Commission shall have the authority to remove any member for cause,
which cause shall be stated in writing and made a part of the hearing.

(Code 1962, § 2-1-2)

Sec. 2-228. Oath; organization.

The Planning and Zoning Commission shall take and subscribe to an oath of office
within ten days after the notice of appointment. It shall elect a Chairman from among its
members for a term of one year with eligibility for reelection and may fill such other offices as it
may create, in the manner provided by the rules of the Planning and Zoning Commission.

(Code 1962, § 2-1-3)

Sec. 2-229. Meetings.

The Planning and Zoning Commission shall hold at least one regular meeting each
month and shall adopt rules for the meetings and for the transaction of business. It shall keep a
record of the resolutions, transactions, findings, and determinations, which shall be kept at City
Hall and shall be a public record.

(Code 1962, § 2-1-4)

Sec. 2-230. Expenditures; duties.

The Planning and Zoning Commission shall serve without compensation. It shall incur
no expenditure of money without previous authorization of the City Commission. It shall take
over the duties of the Zoning Board, which is hereby abolished, and it shall perform all the
activities and duties required by state law.

(Code 1962, § 2-1-5)

Sec. 2-231. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-231, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-232—2-245. Reserved.

DIVISION 3. LIBRARY BOARD [71(7)
Sec. 2-246. Created.



Sec. 2-247.
Sec. 2-248.
Sec. 2-249.
Sec. 2-250.

Appointment.
Powers and duties.
Return of borrowed materials to Public Library.

Reserved.

Secs. 2-251—2-270. Reserved.

Sec. 2-246. Created.

There is hereby created the Library Board as an advisory board of the City.
(Code 1962, § 2-6-1; Ord. No. 421, § 1, 12-12-94)

Sec. 2-247. Appointment.

The Library Board, referred to in this division as the Board, shall consist of five
members, to be appointed by the City Commission. Each member shall be appointed for a
period of three years. The original members appointed will serve staggered terms, and
thereafter the terms of the members of the Board shall run for three years. The Chair of the
Board will be elected by the appointed five members. Each term shall expire on June 30,
provided, however, that any member of the Board shall continue to hold his office until his
successor is appointed and qualified.

(Ord. No. 421, § 2, 12-12-94; Ord. No. 456-97, § 1, 5-11-98)

Sec. 2-248. Powers and duties.

(@)

(e)

The Board shall make recommendations to the City Commission concerning
general rules and policies of the public library. Such recommendations shall be
made through the City Manager who shall then refer the same promptly to the
City Commission.

The Board shall, in conjunction with the Library Director, prepare and
recommend an annual budget for the public library.

The Board shall endeavor to establish a comprehensive long-term plan
establishing with the requirements of the public library over a ten-year period,
with revisions as appropriate. The plan shall be submitted to the City
Commission for inclusion in the City's long-term planning efforts.

The Board shall not be authorized or empowered to expend any funds of the City
or create any indebtedness on behalf of the City without the prior approval of the
City Commission.

The Board shall meet no fewer than ten times per year on a regular date to be
designated by the Board; provided, however; that a special meeting may be
called at any time by written request to the Chair of the Board by three members
and personally served to the Library Director or on call by the Chair of the Board
with the written consent of all members of the Board. All meetings whether



regular or special shall be open to the public as provided by the laws of the state
and subject to the requirements of the Open Meetings Resolution of the City.
Three members shall constitute a quorum, and no action can be taken in the
absence of a quorum present.

A vacancy shall be deemed to exist upon the resignation of any member of the
Board, by death or inability to act, or by removal of any member by a simple
majority of the City Commission. Any member who fails to attend three
consecutive, regular meetings of the Board, without excuse, shall be deemed to
have resigned.

The members of the Board shall serve without compensation.

The Board may delegate the preparation of reports of its activities to the Library
Director who shall submit said reports and any recommendations for
consideration by the Commission to the City Manager monthly.

(Ord. No. 421, § 3, 12-12-94; Ord. No. 487, § 1, 3-12-01)

Sec. 2-249. Return of borrowed materials to Public Library.

(a)

It shall be unlawful for any person to detain, or fail to return to the Public Library,
any book, magazine, newspaper, audio or video record, microform, equipment,
or any other Library property in the custody of or belonging to the Public Library,
or borrowed from any other Library through interlibrary loan services, after the
date on which such person should have returned the property in accordance with
the rules of such Library.

It shall be unlawful to give a fictitious or incorrect name or address at the Public
Library in order to obtain possession or use of any property in the custody of or
belonging to the Public Library.

It shall be unlawful for any person to cut, write upon, injure, deface, tear,
damage, or destroy any book, magazine, newspaper, audio or video record,
microform, equipment, or other property in the custody of or belonging to the
Public Library without the consent of the Library.

It shall be unlawful for any person to remove any book, magazine, newspaper,
audio or video record, microform, equipment, or other property in the custody of
or belonging to the Public Library without the consent of the Library.

It shall be unlawful for any person to pay for any Library fines, fees, or services
with a check drawn on a closed account or one with insufficient funds. Persons
so doing shall be liable for any and all collection fees incurred by the Library.

A parent or guardian shall be responsible for Library material borrowed by their
children under 18 years of age.

The Librarian, or a duly authorized representative, shall promptly notify by mail
any person who is believed to have violated the rules and regulations of the
Library or of this division, setting forth the violation complained of, and enter the
information upon a record for this purpose. The person responsible shall correct
the violation or make appropriate restitution within 15 working days. Should such
correction not be made on time, the Librarian shall send by certified mail a



standard notice of violation specifying the violation and setting a final date for
compliance, which shall be more than 15 working days thereafter. A monthly
report shall be filed with the Municipal Court Clerk of the violations and notices.

(h) Any person convicted of violating any of the provisions of this section shall be
punished in accordance with section 1-10.

(Code 1962, § 2-6-8; Ord. No. 421, § 4, 12-12-94)

Sec. 2-250. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-250, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-251—2-270. Reserved.

DIVISION 4. PUBLIC UTILITY ADVISORY BOARD I8](8)
Sec. 2-271. Definitions.

Sec. 2-272. Established.

Sec. 2-273. Appointment.

Sec. 2-274. Powers and duties.

Sec. 2-275. Reserved.

Secs. 2-276—2-290. Reserved.

Sec. 2-271. Definitions.

The following words, terms and phrases, when used in this division, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Public utilities means the electrical utility, the water utility, and the sewer and garbage
facilities furnished by the City.

(Code 1962, § 2-8-3)

Definitions and rules of construction generally, § 1-2.

Sec. 2-272. Established.

There is hereby established a Public Utility Advisory Board, referred to in this division as
the Board, consisting of five members. In addition to the five members, the City Manager shall
be an ex officio member. The Chairman of the Board will be elected by the appointed five
members.

(Code 1962, § 2-8-1)



Sec. 2-273. Appointment.

The members of the Board with the exception of the City Manager shall be appointed by
the City Commission. The original members shall serve staggered terms and thereafter there
shall be appointed by the City Commission members of the Board who shall serve for a
two-year term. The terms of the members of the Board shall expire on June 30; provided,
however, that any member of the Board shall continue to hold his office until his successor is
appointed and qualified. The City Commission shall appoint at least one person with an
electrical utility background, one person with a financial background, and a general contractor
as members of the Board. If such qualified persons are not available or willing to serve, then
the Commission shall appoint other competent persons to serve.

(Code 1962, § 2-8-2)

Sec. 2-274. Powers and duties.

(a) The Board may recommend general rules and policies of the municipal utility
systems. The Board shall recommend rates and charges for electric power and
energy, water or sewer utility service, or garbage collection service furnished by
the City and shall recommend conditions of service applicable to the furnishing of
such utilities.

(b) The Board may recommend line extension policies to be followed by the
municipal electric utility system and extension policies for municipal water and
sewer utility services.

(c) The Board may prepare and recommend an annual budget for the utility systems
of the City conforming to the requirements of the ordinances of the City
authorizing the issuance of electric, water, and sewer revenue bonds.

(d) The Board may review from time to time all the rates and charges for electric,
water, sewer, and garbage services furnished by the City and may submit the
results of such review to the City Commission.

(e) The Board may recommend to the City Commission any major extensions and
improvements, not otherwise provided for by the City Commission, required to be
made to or in connection with the utility systems, and not otherwise provided for
in the annual budget. The Board shall include in such recommendations any
engineering studies and other data obtained or prepared in connection with such
proposed extensions and improvements.

(f) The Board may endeavor to establish a comprehensive plan establishing the
requirements of the City's utilities systems over the next ten-year period.

(9) The Board may establish a procedure for setting rates for the utilities of the City
which will guarantee a return sufficient to maintain the utility systems, expand
them to meet growing needs, improve them to function in a modern manner, and
guarantee a reasonable return on the City's investment therein.

(h) The Board is authorized to use the facilities of the City offices and shall have
access to all records pertaining to the utilities of the City; provided, however, the
Board shall not be authorized or empowered to expend any funds of the City or



()

(k)

(m)

(n)

create any indebtedness on behalf of the City without the prior approval of the
Commission.

The Board shall meet regularly at least once each month on a regular date to be
designated by the Board; provided, however, that a special meeting may be
called at any time by written request to the Chairman of the Board by three
members or on call by the Chairman of the Board with the written consent of all
members of the Board. All meetings whether regular or special shall be open to
the public as provided by the laws of the state. Three members shall constitute a
quorum, and no action can be had in the absence of a quorum present.

A vacancy shall be deemed to exist upon the resignation of any member of the
Board, by his death or inability to act, or by removal of any member by four-fifths
vote of the City Commission. Any member who fails to attend three consecutive,
regular meetings of the Board, without excuse, shall be deemed to have
resigned his office.

The members of the Board shall serve without compensation.

The Board shall appoint one of its members as Assistant Chairman and a
Secretary to act as such at the pleasure of the Board. The Board shall adopt
rules and regulations governing its proceedings.

The Board shall prepare reports of its activities and submit these reports and any
recommendations for consideration by the Commission at least bimonthly at the
second Commission meeting in the reporting month.

The Commission may furnish such administrative and clerical assistance to the
Board as is reasonably necessary to accomplish its function.

(Code 1962, § 2-8-4)

Sec. 2-275. Reserved.

Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-275, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-276—2-290. Reserved.

DIVISION 5. AIRPORT ADVISORY BOARD

Sec
Sec
Sec
Sec

Sec

. 2-291.
. 2-292.
. 2-293.
. 2-294.
. 2-295.

Board created; members.
Powers and duties.

Meetings.

Vacancies; election of officers.

Reserved.

Secs. 2-296—2-310. Reserved.



Sec. 2-291. Board created; members.

There is hereby created a Municipal Airport Advisory Board consisting of five members.
The members of the Board shall be appointed by the City Commission. The original members
shall serve staggered terms and thereafter there shall be appointed by the City Commission
members of the Board who shall each serve two-year terms. The terms of the members of the
Board shall expire on June 30; provided, however, that any member of the Board shall continue
to hold his office until his successor is appointed and qualified. Members of the Board shall
make recommendations to the City Manager and the Commission for the operation of the
Municipal Airport.

(Code 1962, § 2-12-1; Ord. No. 456-97, § 4, 5-11-98)

Sec. 2-292. Powers and duties.

(a) The Board may make reasonable rules and regulations for the utilization and
care of the Airport facilities. Such rules, when adopted, shall not become
effective until approved by the Commission.

(b) The Board shall make recommendations to the City Commission through the City
Manager concerning the maintenance and supervision of the Airport facilities as
well as expenditures to be made in connection with such facilities. Such
recommendations shall be made through the City Manager who shall then
promptly refer the same to the City Commission.

(c) The Board shall keep records and accounts of all its activities and make reports
to the City Manager or to the Commission upon request.

(Code 1962, § 2-12-2; Ord. No. 490, § 1, 3-26-01)

Sec. 2-293. Meetings.

In the performance of its duties and in the exercise of the powers set forth in this
division, the Board shall hold meetings at least quarterly or at such other times as may be
deemed necessary, at such time and place as may be specified in the notice for such meetings
which may be called by the Chairman of the Board, the City Manager, or by a majority of the
Commission.

(Code 1962, § 2-12-3)

Sec. 2-294. Vacancies; election of officers.

Members of the Board may be removed by a majority vote of the total membership of
the Commission. Vacancies on the Board shall be filled by the Commission. The Board shall
elect a Chairman, Vice-Chairman, and Secretary.

(Code 1962, § 2-12-4)

Sec. 2-295. Reserved.



Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-295, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-296—2-310. Reserved.

DIVISION 6. INDUSTRIAL AND ECONOMIC DEVELOPMENT ADVISORY BOARD
Sec. 2-311. Established.

Sec. 2-312. Appointment.

Sec. 2-313. Duties of board.

Sec. 2-314. Reserved.

Secs. 2-315—2-330. Reserved.

Sec. 2-311. Established.

There is hereby established an Industrial and Economic Development Advisory Board,
referred to in this division as the Board, consisting of five members. In addition to the five
members, the City Manager shall be an ex officio member. The Chairman of the Board will be
elected by the appointed five members.

(Code 1962, § 2-13-1)

Sec. 2-312. Appointment.

The members of the Board, with the exception of the City Manager, shall be appointed
by the Commission. The original members of the Board shall serve staggered terms, and
thereafter there shall be appointed by the Commission, members of the Board who shall serve
for a two-year term. The terms of the members of the Board shall expire on June 30; provided,
however, that any member of the Board shall continue to hold his office until his successor is
appointed and qualified.

(Code 1962, § 2-13-2; Ord. No. 456-97, § 2, 5-11-98)

Sec. 2-313. Duties of board.

(a) The Board shall recommend an annual budget for the purpose of achieving
industrial and economic development within and for the community and such
expenditures as may be necessary and appropriate to achieve those purposes.

(b) The Board shall endeavor to establish a comprehensive plan for industrial and
economic development to include long-range development plans as well as
those that would be of more immediate benefit to the community.

(c) The Board is authorized to utilize the facilities of the City offices and shall have
access to those records necessary to carry out the functions set forth in this



(i)

division; provided, however, the Board shall not be authorized or empowered to
expend any funds of the City or create any indebtedness on behalf of the City
without the prior approval of the Commission.

The Board shall meet regularly at least once each month on a regular date to be
designated by the Board; provided, however, that a special meeting may be
called at any time by written request to the Chairman of the Board by three
members, or on call by the Chairman of the Board with the written consent of all
members of the Board. All meetings, whether regular or special, shall be open to
the public as provided by the laws of the state. Three members shall constitute a
quorum, and no action can be had in the absence of a quorum present.

A vacancy shall be deemed to exist upon the resignation of any member of the
Board, by his death or inability to act, or by removal of any member by four-fifths
vote of the Commission. Any member who fails to attend three consecutive
regular meetings of the Board, without excuse, shall be deemed to have
resigned his office.

The members of the Board shall serve without compensation.

The Board shall appoint one of its members as Assistant Chairman and a
Secretary to act as such at the pleasure of the Board. The Board shall adopt
rules and regulations governing its proceedings.

The Board shall prepare reports of its activities and submit these reports and any
recommendations for consideration by the Commission at least quarterly at the
second Commission meeting in the reporting month.

The Commission shall furnish such administrative and clerical assistance to the
Board as is reasonably necessary to accomplish its function.

(Code 1962, § 2-13-3)

Sec. 2-314. Reserved.

Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-314, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-315—2-330. Reserved.

DIVISION 7. CONVENTION AND ENTERTAINMENT BOARD

Sec
Sec
Sec
Sec

Sec

. 2-331.
. 2-332.
. 2-333.
. 2-334.
. 2-335.

Board created; members.
Employment of personnel.
Meetings.

Removal of members; vacancies.

Organization and officers.



Sec. 2-336. Reserved.
Secs. 2-337—2-350. Reserved.

Sec. 2-331. Board created; members.

There is hereby created a Convention and Entertainment Board for the City consisting of
five members who shall serve a term of three years. On the initial Board, two members will be
appointed for one year; two members will be appointed for two years; and one member will be
appointed for three years. Vacancies on the Board shall be filled in the same manner as the
original appointments are made. The members of the Board shall be appointed by the City
Commission, shall have jurisdiction over the Convention Center, Recreation Center, and
Civic/Activities Center for the purpose of recommending to the Commission programs to be
carried on and carried out at these and other places or installations as may be specifically
designated from time to time by the Commission. Each term shall expire on June 30, provided,
however, that any member of the Board shall continue to hold his office until his successor is
appointed and qualified.

(1) The Board shall recommend reasonable rules and regulations for the use and
care of the facilities under its jurisdiction. Such rules, when adopted, shall not
become effective until approved by the Commission.

(2) The Board shall make recommendations to the Commission concerning the
maintenance, supervision, and management of the facilities under its jurisdiction
as well as concerning expenditures to be made in connection with such facilities.
Further, the Board shall make recommendation concerning policies, on usage,
fees, and all aspects of the operation of facilities to ensure that they remain
attractive, are utilized by the broadest possible numbers of people of all ages,
and provide the maximum possible overall economic benefit to the area through
meetings, conventions, and various forms of entertainment and recreation.

(3) The Board shall annually, upon the request of the City Manager, prepare and
submit a requested budget for convention and entertainment activities which will
be carried on at the facilities under the Board's jurisdiction.

4) The Board shall keep records and accounts of all activities of the Board and
make reports to the City Manager or to the Commission whenever requested.

(Code 1962, § 2-14-1; Ord. No. 456-97, § 1, 5-11-98)

Sec. 2-332. Employment of personnel.

The Board shall make recommendations to the City Manager concerning employment of
personnel to conduct and direct the activities in and the use of the facilities under its jurisdiction.

(Code 1962, § 2-14-2)

Sec. 2-333. Meetings.

In the performance of its duties and in the exercise of the powers set forth in this
division, the Board shall hold at least one regular meeting each month in the Commission



chambers of the City Hall or at the Civic and Activities Center. Meetings, with the time and place
of the meeting specified, may be called by the Chairman of the Board or by majority of the
Commission.

(Code 1962, § 2-14-3)

Sec. 2-334. Removal of members; vacancies.

Members of the Board may be removed by a majority vote of the total members of the
Commission. Vacancies on the Board shall be filled by the Commission.

(Code 1962, § 2-14-4)

Sec. 2-335. Organization and officers.

The Board shall elect a Chairman, Vice-Chairman, and Secretary. The Commission
shall furnish such administrative and clerical assistance to the Board as is reasonably
necessary to carry out its functions.

(Code 1962, § 2-14-5)

Sec. 2-336. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-336, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Secs. 2-337—2-350. Reserved.

DIVISION 8. PERSONNEL BOARD

Sec. 2-351. Creation.

Sec. 2-352. Composition; appointment of members; terms of members.
Sec. 2-353. Filling vacancies.

Sec. 2-354. Removal of members.

Sec. 2-355. Selection of officers; quorum.

Sec. 2-355.1. Reserved.

Sec. 2-351. Creation.
There is hereby created a Personnel Board.
(Ord. No. 379, 3-25-91)

Sec. 2-352. Composition; appointment of members; terms of members.



The Personnel Board shall be composed of five regular members and two alternate
members to be selected as follows:

(1) Three regular members are to be appointed by the Mayor with the consent of the
Commission. These initial Mayor-appointed members shall be appointed for
periods of one, two and three years respectively; thereafter, members appointed
to serve in these positions shall serve for a period of five years. One alternate
member also is to be appointed by the Mayor with the consent of the City
Commission. The alternate member shall serve for a term of five years and shall
attend Board meetings in the event of an emergency absence of a regular Board
member who had been appointed pursuant to this section. Each term shall
expire on June 30, provided, however, that any member of the Board shall
continue to hold his office until his successor is appointed and qualified.

(2) The remaining two regular members and one alternate member shall be chosen
by the employees covered by this division and shall consist of one employee
below the level of supervisor and one employee at the supervisor level or higher,
to exclude the Chief of Police, to serve initial terms of four and five years
respectively. After the completion of these initial terms, the newly-elected
employee and department head shall serve terms of five years each. These
selected members shall serve only so long as they remain employees of the City
and occupy positions in accordance with the provisions of their appointment.
One alternate member also is to be appointed by the employees covered by this
division. The alternate member shall serve for a term of five years and attend
Personnel Board meetings in the event of an emergency absence of a regular
Board member who had been appointed pursuant to this section.

(Ord. No. 379, 3-25-91; Ord. No. 456-97, § 1, 5-11-98)

Sec. 2-353. Filling vacancies.

Vacancies on the Personnel Board shall be filled by the appointing or selecting authority
in the same manner as the original member in such position was appointed or selected to serve
and such appointee or selectee shall serve either for the remainder of the term of the position
vacated or for five years if the appointment or selection of the new member corresponds with
the expiration of a previous term.

(Ord. No. 379, 3-25-91)

Sec. 2-354. Removal of members.

Any member of the Personnel Board may be removed by a majority vote of the
Commission for cause after a public hearing and may be suspended immediately by the Mayor
for cause pending such hearing.

(Ord. No. 379, 3-25-91)

Sec. 2-355. Selection of officers; quorum.

(a) The Personnel Board shall annually select a Chairman by majority vote of the full
Personnel Board, such Chairman to be selected from the Mayor-appointees to



the Board.

(b) The Personnel Board shall annually select a Vice-Chairman by majority vote of
the full board, such Vice-Chairman to be selected from the Mayor-appointees to
the board.

(c) A majority, being three members of the board, shall constitute a quorum of the
Personnel Board.

(Ord. No. 379, 3-25-91)

Sec. 2-355.1. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-355.1, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

DIVISION 8.5 RECREATION ADVISORY BOARD
Sec. 2-356. Board created; members.

Sec. 2-357. Powers and duties.

Sec. 2-358. Meetings.

Sec. 2-359. Vacancies; election of officers.

Sec. 2-360. Reserved.

Sec. 2-356. Board created; members.

There is hereby created a Recreation Advisory Board consisting of seven members.
Two of the members shall be the City Recreation Director and the City Parks Director. Neither
the City Recreation Director nor the City Park Director shall be voting members. The other five
members of the Board shall be appointed by the City Commission and shall be voting
members. These five original members shall serve staggered terms and thereafter there shall
be appointed by the City Commission members of the Board who shall each serve two-year
terms. The terms of the members of the Board (with the exception of City Recreation Director
and City Park Director) shall expire on June 30; provided, however, that any member of the
Board shall continue to hold his office until his successor is appointed and qualified. Members
of the Board shall make recommendations to the City Manager and the Commission for City
supported recreation opportunities and concerning City recreation facilities.

(Ord. No. 474, § 1, 7-10-00)

Sec. 2-357. Powers and duties.

(a) The Board shall make recommendations to the City Commission concerning the
facilities and recreation programs within its jurisdiction including budget and rates
to be charged in connection with such facilities and programs. Specifically
excluded from its jurisdiction are the Municipal Golf Course and Municipal



Airport. Such recommendations shall be made through the City Manager who
shall then refer the same promptly to the City Commission.

(b) The Board shall keep records and accounts of all its activities and make reports
to the City Manager or to the Commission upon request.

(Ord. No. 474, § 2, 7-10-00; Ord. No. 488, § 1, 3-12-01)

Sec. 2-358. Meetings.

In the performance of its duties and in the exercise of the powers set forth in this
division, the Board shall hold meetings at least quarterly or at such other times as may be
deemed necessary, at such time and place as may be specified in the notice for such meetings
which may be called by the Chairman of the Board, the City Manager, or by a majority of the
Commission. A quorum requires at least three of the five voting members of the Board to be
present. In order for a vote to be valid on a particular issue, a quorum must actually vote
regarding the measure. For purposes of clarification, a member who abstains or recuses
himself from voting is not deemed to have voted on that particular issue.

(Ord. No. 474, § 3, 7-10-00)

Sec. 2-359. Vacancies; election of officers.

Members of the Board may be removed by a majority vote of the total membership of
the Commission. Vacancies on the Board shall be filled by the Commission. The Board shall
elect a Chairman, Vice-Chairman, and Secretary.

(Ord. No. 474, § 4, 7-10-00)

Sec. 2-360. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-360, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

DIVISION 9. LODGER'S TAX ADVISORY BOARD [91(9)
Sec. 2-361. Board created; members.

Sec. 2-362. Appointment; vacancy; term.

Sec. 2-362.1. Reserved.

Sec. 2-363. Duties.

Sec. 2-364. Meetings.

Sec. 2-361. Board created; members.

There is hereby created a Lodger's Tax Advisory Board consisting of five members, two
of whom shall be owners or operators of lodgings subject to the occupancy tax within the



municipality, two of whom shall be owners or operators of industries located in the municipity
that primarily provide services or products to tourists and one member who shall be a resident
of the municipality and represents the general public.

(Code 1962, § 5-14-13; Ord. No. 383, 6-24-91; Ord. No. 444, § 1, 3-10-97)

Sec. 2-362. Appointment; vacancy; term.

Members shall be appointed and vacancies filled by appointment of the City
Commission and shall serve at the pleasure of the City Commission. The terms shall be as
follows: One member representing the lodging industry and one member representing the
tourist industry shall each serve an initial term of three years. Thereafter, members appointed to
serve in these positions shall serve for a period of four years. The second member representing
the lodging industry and the second member representing the tourist industry shall each serve
an initial term of four years. Thereafter, the member appointed to serve in these positions shall
serve for a period of four years. The member at large representing the general public shall
serve an initial term of one year. Thereafter, the member appointed to serve in this position
shall serve for a period of four years.

(Code 1962, § 5-14-13; Ord. No. 383, 6-24-91; Ord. No. 444, § 1, 3-10-97)

Sec. 2-362.1. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-362.1, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

Sec. 2-363. Duties.

The Board shall advise the Governing Body on expenditure of Lodger's Tax Funds for
advertising, publicizing and promoting tourist attractions and facilities in the municipality.

(Code 1962, § 5-14-13; Ord. No. 383, 6-24-91; Ord. No. 444, § 1, 3-10-97)

Sec. 2-364. Meetings.

The Board shall meet at least quarterly and shall adopt rules for the meetings and
transaction of business and shall keep a record of the business conducted, which shall be kept
at City Hall and which shall be a public record.

(Code 1962, § 5-14-13; Ord. No. 383, 6-24-91; Ord. No. 444, § 1, 3-10-97)
DIVISION 10. RESERVED [10](10)

Secs. 2-365—2-368. Reserved.

Secs. 2-365—2-368. Reserved.



DIVISION 11. PUBLIC ARTS BOARD

Sec. 2-369. Board created; members.

Sec. 2-369.1.

Powers and duties.

Sec. 2-369.2. Meetings and voting.
Sec. 2-369.3. Reserved.

Sec. 2-369. Board created; members.

There is hereby created a Public Arts Board consisting of five members. One of the
members will be a City Government representative, one of the members will be a Tourism
Advisory Board representative, one of the members will be a representative from the local
business community, one of the members will be a representative from the local artist
community, and one of the members will be a representative from the Sierra County Arts
Council Board. All appointments to the Public Arts Board will be made by the Governing Body
via public advertising and recommendations from the Tourism Advisory Board. The Chamber of
Commerce, and the Sierra County Art Council.

(Ord. No. 579, 2-12-08)

Sec. 2-369.1. Powers and duties.

(@)

(b)

The Board will adopt reasonable By-Laws to be approved by the City
Commission.

The Board will make recommendations to the City Commission through the
Board Chairperson concerning the location, and type of public art work that will
be erected in the City of Truth or Consequences.

The Board will investigate available sites for public art.

The Board will advertise county-wide for design submissions and will judge said
submissions and make recommendations to the City Commission regarding
these submissions.

The Board will advocate and search for additional funding for the purchase,
reproduction and installation of public artwork.

The Board will make recommendations on future ordinances related to public art.

The Board will keep records and accounts of all its activities and make reports to
the City Manager or to the City Commission upon request.

(Ord. No. 579, 2-12-08)

Sec. 2-369.2. Meetings and voting.

Regular Meetings will be scheduled as needed. Special Meetings may be called by any
Member of the Board with notice given to each Member at least 24 hours in advance of the



meeting. Special Meetings may be scheduled only for dealing with vital, timely decisions which
must be made in the best interest of the Community.

At least three Members of the Board must be present at any meeting to constitute a
quorum.

Only Members of the Board may vote on issues pertaining to items directed by the
Board. No proxy votes will be allowed.

(Ord. No. 579, 2-12-08)

Sec. 2-369.3. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-369.3, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

DIVISION 12. VETERANS MEMORIAL PARK ADVISORY BOARD
Sec. 2-370. Board created; members.

Sec. 2-370.1. Powers and duties.

Sec. 2-370.2. Meetings and voting.

Sec. 2-370.3. Reserved.

Sec. 2-370. Board created; members.

There is hereby created a Veterans Memorial Park Advisory Board consisting of seven
members. One of the members will be a representative from VFW 3317 in Williamsburg, one of
the members will be a representative from VFW 1389 in Elephant Butte, one of the members
will be a representative from American Legion Post 44 in Elephant Butte, one of the members
will be a representative from American Legion Riders Chapter 5, American Legion Post 44 in
Elephant Butte, one of the members will be a representative from the New Mexico Veterans
Home one of the members will be a representative from the City of Truth or Consequences and
one of the members will be a representative of the City of Truth or Consequences Citizen at
large. All appointments to the Veterans Memorial Park Advisory Board will be made by the
Governing Body via public advertising and recommendations from the different Veterans
Organizations named herein. The Governing Body may also appoint non-voting Ex-Officio
members as may be recommended by the Board.

(Ord. No. 580, 3-25-08)

Sec. 2-370.1. Powers and duties.

(a) The Board will adopt reasonable By-Laws to be approved by the City
Commission.

(b) The Board will make recommendations to the City Commission through the
Board Chairperson concerning the operation, budget, maintenance, capital



improvements and events for the Veterans Memorial Park.
(c) The Board will investigate available grants and other funding.

(d) The Board will make recommendations on future ordinances related to the
Veterans Memorial Park and other Veteran related issues.

(e) The Board will oversee the expenditure of the approved budget for the Veterans
Memorial Park.

(f) It is intended that the powers of the Board be broad in nature and that not all
Board business need be approved by the City Commission except on issues
related to expenditure of funds.

(9) The Board will keep records and accounts of all its activities and make reports to
the City Manager or to the City Commission upon request.

(Ord. No. 580, 3-25-08)

Sec. 2-370.2. Meetings and voting.

Regular Meetings will be scheduled as needed. Special Meetings may be called by any
Member of the Board with notice given to each Member at least 24 hours in advance of the
meeting. Special Meetings may be scheduled only for dealing with vital, timely decisions which
must be made in the best interest of the Community.

At least four Members of the Board must be present at any meeting to constitute a
quorum.

Only Members of the Board may vote on issues pertaining to items directed by the
Board. No proxy votes will be allowed.

(Ord. No. 580, 3-25-08)

Sec. 2-370.3. Reserved.
Editor's note—

Section 1 of Ord. No. 657, adopted Aug. 14, 2014, repealed § 2-370.3, which pertained to
term limits, and derived from Ord. No. 643, § 1, adopted Oct. 22, 2013.

ARTICLE V. MUNICIPAL MAGISTRATE COURT [11](11)
Sec. 2-371. Creation.

Sec. 2-372. Jurisdiction.

Sec. 2-373. Magistrate; qualifications; salary.

Sec. 2-374. Election; term; vacancy.

Sec. 2-375. Temporary incapacity or absence of a Municipal Judge—Appointment of Alternate
Municipal Judge.

Sec. 2-376. Duties of temporary Magistrate.



Sec. 2-377. Monthly reports and remittances.
Sec. 2-378. Itemized statement.

Sec. 2-379. Proceedings.

Sec. 2-380. Suspension of sentence; probation.
Sec. 2-381. Reserved.

Secs. 2-382—3-390. Reserved.

Sec. 2-371. Creation.

There is hereby established a Municipal Magistrate Court in the City. The Court shall be
presided over by a Municipal Magistrate.

(Code 1962, § 1-12-1)

Sec. 2-372. Jurisdiction.

The Municipal Court shall have jurisdiction over all offenses and complaints under the
provisions of this Code and other laws of the City and may issue subpoenas and warrants and
punish for contempt.

(Code 1962, § 1-12-2)

Sec. 2-373. Magistrate; qualifications; salary.

The qualifications of the Municipal Magistrate and any bond required by him, will be as
prescribed by law. The salary of the Municipal Magistrate will be as follows:

(1) For a Municipal Magistrate having no prior experience as a Municipal Magistrate
in New Mexico: $20,000.00;

(2) For a Municipal Magistrate having one to five years experience as a Municipal
Magistrate in New Mexico: $30,000.00; and

(3) For a Municipal Magistrate having in excess of five years experience as a
Municipal Magistrate in New Mexico: $42,000.00.

The above-described salary schedule will become effective upon the Municipal Magistrate
taking office following the next regular Municipal election.

(Code 1962, § 1-12-3; Ord. No. 433-96, § 1, 2-12-96; Ord. No. 575, 10-9-07)

Sec. 2-374. Election; term; vacancy.

The Municipal Magistrate shall be elected for a term of four years. The Governing Body
may fill vacancies by appointment of a Municipal Magistrate to serve until the next regular
municipal election.

(Code 1962, § 1-12-4)



Sec. 2-375. Temporary incapacity or absence of a Municipal Judge—Appointment of
Alternate Municipal Judge.

Any registered voter residing within the City limits may be appointed to serve as the
Municipal Judge during such time as the Municipal Judge is temporarily incapacitated or
absent. During such temporary incapacity or absence, that person shall hear and determine
cases arising under the municipal ordinances, while sitting as Municipal Judge.

The Alternate Municipal Judge shall be appointed by the Municipal Judge from a pool of
qualified applicants. All applicants will submit their names and qualifications to the City Clerk's
office at a time prescribed by the City Commission. The City Commission shall then select five
names of qualified applicants to be submitted to the Municipal Judge. From this pool of five
applicants, the Municipal Judge shall utilize any one of these qualified individuals during his/her
term.

(Ord. No. 473, § 1, 6-12-00)

Sec. 2-376. Duties of temporary Magistrate.

The requirements of law relating to money collected, monthly reports, itemized
statements, and penalties apply to temporary Municipal Magistrates.

(Code 1962, § 1-12-6)

Sec. 2-377. Monthly reports and remittances.

The Municipal Magistrate shall make monthly written reports to the Governing Body of
all money collected by him. The reports shall be filed and the money collected paid to the City
not later than the tenth of the month following the collection, and the costs collected pursuant to
section 2-381 shall be accounted for separately.

(Code 1962, § 1-12-7)

Sec. 2-378. Itemized statement.

All required reports shall include an itemized statement showing the different amounts
collected, the purpose of collection, the name of the person paying, and the date of payment.

(Code 1962, § 1-12-8)

Sec. 2-379. Proceedings.

All actions brought to enforce any of the provisions of this Code shall be brought in the
name of the City as plaintiff, and no prosecution, conviction, or acquittal for the violation of any
of such provisions shall constitute a defense to any other prosecution of the same party for any
other violation of any such provisions, although the different causes of action existed at the
same time and, if united, would have exceeded the jurisdiction of the Court. Appeals by the
plaintiff or defendant shall be allowed from the judgment of the Municipal Court to the District
Court.

(Code 1962, § 1-12-9)



Sec. 2-380. Suspension of sentence; probation.

The Commission may provide that the Municipal Court may, upon entry of a plea of
guilty or judgment of conviction:

(1) Suspend in whole or part the execution of sentence;

(2) Place the defendant on probation for a period not exceeding one year on terms
and conditions the Court deems best, or both.

Suspension of execution of the sentence or probation, or both, shall be granted only when the
Municipal Magistrate is satisfied it will serve the ends of justice and of the public, and that the
defendant's liability for any fine or other punishment imposed is fully discharged upon
successful completion of the terms and conditions of probation.

(Code 1962, § 1-12-10)

Sec. 2-381. Reserved.
Editor's note—

Ord. No. 540, § 1, adopted Sept. 27, 2004, repealed § 2-381, which pertained to court
costs and derived from Code 1962, § 1-12-11.

Secs. 2-382—3-390. Reserved.

ARTICLE VI. RESERVED [12](12)
Secs. 2-391—2-434. Reserved.

Secs. 2-391—2-434. Reserved.

ARTICLE VII. ECONOMIC DEVELOPMENT PLAN [13](13)
Sec. 2-435. Findings.

Sec. 2-436. Economic development goals, strategies, and priorities.
Sec. 2-437. Targeted businesses and industry.

Sec. 2-438. Criteria determine eligibility for aid.

Sec. 2-439. Information required to determine that applicant is financially solvent and
committed to the community.

Sec. 2-440. Procedure to verify application information.
Sec. 2-441. The project participation agreement.
Sec. 2-442. Project revenues.

Sec. 2-443. Other revenue sources.



Sec. 2-444. City resources available.
Sec. 2-445. Minimum benefit required from a qualifying entity.

Sec. 2-446. Safeguards of public resources.

Sec. 2-435. Findings.

It is in the public interest of the city to afford all reasonable assistance which is permitted
by the authority vested in the city commission to assist the city to obtain new economic and
industrial development projects. This assistance benefits the residents of Truth or
Consequences by improving the economic environment of the city.

It is difficult for municipalities and counties in New Mexico to attract and retain business
capable of enhancing the local and state economy without the resources necessary to compete
with other states and localities. Municipalities and counties may need to be able to provide land,
buildings, and infrastructure as a tool for basic business growth and the introduction of basic
business ventures into the state. It is in the best interest of the state, counties and
municipalities to encourage local or regional solutions to economic development. The access to
public resources needs to be carefully controlled and managed for the continued and future
benefit of the county residents.

It is the purpose of this article to implement the Local Economic Development Act
(5-10-1 et seq NMSA 1978) which allows the pursuit of public resources for economic
development purposes.

(Ord. No. 447, § 1, 6-23-97)

Sec. 2-436. Economic development goals, strategies, and priorities.

The goals, strategies, and priorities in the Sierra County Economic Development plan
are:

(1) Goal. Work with existing businesses to improve the general business climate in
order that they may be successful in retaining employees and creating new jobs
through expansion.

a. Strategies (short-term):
1. Demonstrate regional support of local business.
2. Develop a detailed database about local establishments.
3. Address short-term local business problems.
b. Strategies (long-term):
1. Retain and increase local employment base by increasing the
competitiveness of local business.
2. Develop a strategic plan for future economic development. (See
Sec. 3-12)

3. Identify expansion opportunities that bring new jobs to Truth or



Consequences.

(2) Goal. Recruit business and industry to expand the local economy and increase

employment.
a. Strategies:
1. Target marketing efforts to prospective businesses that

complement and diversify existing agriculture, outdoor recreation,
retirement, and health industries.

(3) Goal. Develop adequate infrastructure for growth and development.

a. Strategies:
1. Develop plan to install basic infrastructure in area business parks.
2. Continue to improve area surface transportation system.
3. Improve waste water treatment facilities and solid waste disposal.

(Ord. No. 447, § 2, 6-23-97)

Sec. 2-437. Targeted businesses and industry.

The economy of Truth or Consequences is supported by five (5) basic industries:
Service industry, agriculture, outdoor recreation, health care and retirement. Economic
development efforts are focused on expanding these industries with warehousing, light
manufacturing, exporting and telecommunications to diversify the Truth or Consequences
economy.

(Ord. No. 447, § 3, 6-23-97)

Sec. 2-438. Criteria determine eligibility for aid.

Applicants for aid through this article must be a corporation, commercial enterprise
licensed by the state, limited liability company, partnership, joint venture syndicate, association
or other person that is one or a combination of two (2) or more of the following:

(1) An industry for the manufacturing, processing, or assembling of any agricultural
or manufactured products.

(2) A commercial enterprise for storing, warehousing, distributing, exporting, or
selling products of agriculture, mining, or industry. It may not include any
enterprise for sale of goods or commodities at retail.

(3) A business in which all or part of the activities of business involves the supplying
of services to the general public or governmental agencies or to a specific
industry or customer. This may not include businesses primarily engaged in the
sale of goods and commodities at retail.

(4) Health care businesses wishing to build in the area serving people in the area
and outside people needing such services.

(Ord. No. 447, § 4, 6-23-97)



Sec. 2-439. Information required to determine that applicant is financially solvent and
committed to the community.

The Sierra County Economic Development Finance Review Committee (Review
Committee) will receive and evaluate proposals. Detailed report and recommendations will be
prepared for the city commission of Truth or Consequences. The applicant shall prepare a
detailed application in writing in the format established by the review committee and approved
by the city commission. The application shall be accompanied by an application fee, in an
amount to be established from time to time by resolution of the city commission. Proceeds from
the application fees will be deposited with the city treasurer in a special account, which shall be
used solely for the purposes of funding activities of the review committee, and which are hereby
earmarked for that purpose. In no event shall any part of any application fee be refundable to
the applicant, regardless of the cost of processing the application.

(Ord. No. 447, § 5, 6-23-97)

Sec. 2-440. Procedure to verify application information.

Upon receipt by the review committee of an application for county assistance completed
in @ manner satisfactory to it, the review committee shall forthwith commence an investigation
of the applicant and of the matters contained in the application, which shall include an
investigation of at least the following factors:

(1) Determine whether the project can be lawfully instituted, constructed, or
operated with county assistance proposed in the application.

(2) Determine the financial and management ability of the applicant (and the parent
firm if the applicant is a subsidiary of another firm owning a majority of stock in
the applicant) and its ability to perform the duties which will be imposed upon the
applicant as a result of the application.

(3) Evaluate the financial feasibility of the project.

(4) Verify the fact that the project will serve the public benefit of the citizens of the
city by providing the citizens with job opportunities and with a source of additional
income.

(5) Prepare a cost benefit analysis of the project.

(6) Insure that the project conforms to the Sierra County Economic Development
Plan.

(7) Develop any other information the review committee or city commission deems
necessary for a full review of the economic development project application.

Upon completion of its investigation, the review committee shall formulate a written
report concerning the application which it shall submit to the city commission. The written report
shall summarize the findings of the review committee and shall conclude with a
recommendation to the city commission. The decision to provide public resources for the
proposed project shall be made solely by the city commission.

(Ord. No. 447, § 6, 6-23-97)



Sec. 2-441. The project participation agreement.

Upon approval by the city commission, the city and the applicant will enter into a project
participation agreement which shall set out:

(1) The contributions to be made by each party to the participation agreement.

(2) The security provided to the city by the qualifying entity in the form of a lien,
mortgage or other indenture and the pledge of the qualifying business's financial
or material participation and cooperation to guarantee the qualifying entity's
performance pursuant to the project participation agreement if the property of
buildings owned or built by the city is involved.

(3) A schedule for project development and completion, including measurable goals
and time limits for those goals. Land reverts back to city if property is not
developed as originally agreed.

(4) If economic development project is determined to be unsuccessful, or if a
qualifying entity seeks to leave the area or it is found that the development is
being used for purposes not agreed upon in project participation agreement, the
city shall have first right to buy the property from the first mortgage holder for the
amount that is due against the property.

(Ord. No. 447, § 7, 6-23-97)

Sec. 2-442. Project revenues.

City revenues dedicated or pledged for funding of financing of economic development
projects under this article shall be deposited in a separate account. Separate accounts shall be
established for each separate project. Money in the special account shall be expended only for
economic development project purposes, which may include the payment of necessary
professional services contracts.

(Ord. No. 447, § 8, 6-23-97)

Sec. 2-443. Other revenue sources.

If revenue sources other than those of City of Truth or Consequences are used to
support an economic development project, the source and amount of any such funding must be
disclosed.

(Ord. No. 447, § 9, 6-23-97)

Sec. 2-444. City resources available.
Available resources city may offer qualifying businesses include:
(1) Land the city is willing to lease, sell or grant.
(2) Buildings the city is willing to lease, sell or grant.

(3) Infrastructure the city is willing to build, extend, or expand subject to the
limitations set forth below.



(4) Money subject to the limitations set forth below.
(5) Industrial revenue bonds subject to the limitations set forth below.

The total amount of public money expended and the value of credit pledged in the fiscal
year in which that money is expended for economic development projects shall not exceed five
(5) percent of the annual general fund expenditures in that fiscal year. The value of any land or
building contributed to any project pursuant to a project participation agreement shall not be
subject to the limits of this subsection.

(Ord. No. 447, § 10, 6-23-97)

Sec. 2-445. Minimum benefit required from a qualifying entity.

The city may require any one or combination of two (2) or more of the following criteria
as a minimum benefit from a qualifying entity in order to provide economic development
assistance.

(1) Number and type of jobs created.
(2) Proposed payroll.

(3) Repayment of loans, if any.

(

4) Purchase by the qualifying basic business of city-provided land, buildings, or
infrastructure.

(5) Public-to-private investment ratio. The amount of private dollars invested in a
project must be at least twice the amount of public dollars invested in the
economic development project.

(6) Direct local tax base expansion.
(Ord. No. 447, § 11, 6-23-97)

Sec. 2-446. Safeguards of public resources.

If a qualifying entity ceases operation, relocates or otherwise defaults or reneges on its
contractual or implied obligations to the city, the city will have first right of purchase, or if
buildings belong to the city of Truth or Consequences, the city will recover any costs, land,
buildings, or other things of value. The project participation agreement shall contain a specific
term to establish default provisions and remedies for a recoupment of public resources.

(Ord. No. 447, § 12, 6-23-97)
Chapter 3 ANIMALS [11(14)

ARTICLE I. IN GENERAL
Sec. 3-1. Short title of chapter.
Sec. 3-2. Administration of chapter.

Sec. 3-3. Definitions.



Sec. 3-4. Service animals.

Sec. 3-5. Cruelty.

Sec. 3-6. Sale.

Sec. 3-7. Wild animals prohibited.

Sec. 3-8. Licensing wild animals.

Sec. 3-8.1. Harboring of pets.

Sec. 3-8.2. Spaying and neutering of dogs and cats.
Sec. 3-8.3. Female dogs or cats in heat to be confined.
Sec. 3-9. Enforcement.

Sec. 3-10. Reserved.

Sec. 3-11. Penalty for violation of chapter.

Secs. 3-12—3-25. Reserved.

Sec. 3-1. Short title of chapter.

This chapter shall be known and may be cited as the Truth or Consequences Animal
Control Ordinance. It is the intent of the City Commission that enactment of this chapter will
protect animals from neglect and abuse, protect residents from annoyance and injury, assist in
providing housing for animals in a control center, and finance the functions of the licensing and
recovery of such animals.

(Code 1962, § 6-2-1; Ord. No. 384, § 6-2-1, 7-22-91)

Sec. 3-2. Administration of chapter.

The City Manager is responsible for the administration of this chapter. Reasonable rules
and regulations shall be prescribed by the Commission to carry out the intent and purpose of
this chapter, pursuant to standards created by this chapter. Powers to enforce the chapter are
delegated to the Truth or Consequences Police Department and the Animal Control Officer.

(Code 1962, § 6-2-3; Ord. No. 436, § 1, 5-13-96; Ord. No. 532, § 1, 10-14-03)

Sec. 3-3. Definitions.

The following words, terms and phrases, when used in this chapter, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Abandonment of animals means to leave the animal behind hours without proper care
and protection to give up said animal to fend for itself, regardless of age or condition.

Animal means any vertebrate members of the animal kingdom, excluding man.

Animal Control Center or Center means any pound, lot, premises, and/or building



maintained by the City for the care and custody of animals. This shall include any private
shelter contracted by the City for the purpose of maintaining care and custody of animals.

Animal Control Officer means any person designated by the City Manager as a peace
officer, who is qualified to perform such duties under the laws of this state.

Auction means any place or facility where animals are regularly bought, sold or traded,
except for those facilities otherwise defined in this chapter. This definition does not apply to
individual sales of animals by owners.

Bite means an actual puncture or tear of the skin inflicted by the teeth of an animal.
Care means responsibility for or attention to health, well-being, and safety.

Collar means a band, chain, harness or other suitable device worn around the neck of
an animal, to which a current rabies vaccination and registration tag can be affixed.

Continually means a duration that continues over a long period of time but with intervals
and interruptions.

Emergency measures means any action taken by animal control or its designated
agents to preserve the health and life of an animal, including but not limited to entering vehicles
or premises, with probable cause, and impounding an animal to prevent present or imminent
suffering.

Enclosed lot means parcel of land or portion thereof in private ownership around the
perimeter of which a wall or fence has been erected.

Establishment means a place of business together with its grounds and equipment.

Estray means any animal found running at large beyond the boundaries of the premises
of the owner.

Grooming parlor means any establishment, or part thereof, or premises maintained for
the purpose of offering animals cosmetological services for profit.

Household is one or more persons occupying the premises and living as a single
housekeeping unit as distinguished from a group occupying a boarding house, lodging house or
hotel.

Kennel, commercial means any premises on which a total of five or more dogs or cats,
in any combination thereof, four months of age or older, are kept; and/or where the business of
buying, selling, breeding, training or boarding of dogs and/or cats is conducted. This shall not
include veterinary hospitals, humane societies, animal shelters or pounds approved by a
governmental agency.

Licensed veterinarian means a person with a Doctor of Veterinary Medicine degree,
licensed to practice in the State of New Mexico.

Owner means any person, partnership, or corporation, owning, keeping or harboring
one or more animals, but not more than four in any combination of dogs and/or cats.

Pet means any dog, cat, turtle, small caged birds, aquarium fish, iguanas, caged
rodents and caged snakes, pygmy goats and potbellied pigs.

Pet shop or dealer means any commercial establishment or person, including
wholesalers engaged in the business of buying and selling or holding pet animals for sale. This



term shall not include livestock auctions.
Premises means a parcel of land and/or the structure(s) thereon.

Public nuisance means where an animal owner fails to prevent its animal from urinating,
defecating, disturbing the peace, emitting noxious odors or otherwise endangering or offending
the well-being of the inhabitants of the City while:

1) Trespassing on school grounds, public or private property;
2) Being found running at large;

3) Damaging private or public property; or

(
(
(
(4) Barking, whining, or howling in an excessive or continual fashion.

Quarantine means to detain or isolate an animal suspected of contagion.

Responsible person for the animal means the owner of the animal, or an adult person
placed in charge of the animal in the absence of incapacitation of the owner.

Running at large or to run means to be free of physical restraint beyond the boundaries
of the premises of the owner.

Shelter means any establishment owned and operated by a nonprofit organization or a
licensed business licensed to do business in the State of New Mexico whose sole function is to
bring aid and comfort to animals.

Tormenting of animals means the act of bothering, annoying, distracting or agitating an
animal.

Vaccination means the inoculation of an animal with a vaccine administered by a
veterinarian for the purpose of immunizing the animal against rabies as required by the State of
New Mexico Rabies Control Act of 1959. The amount given should be sufficient to provide
immunity from rabies for a minimum of one year.

Veterinary hospital or clinic means any establishment maintained and operated by a
licensed veterinarian for surgery, diagnosis and treatment of diseases and injuries to animals.

Vicious animal means any animal which bites or in any other manner attacks or attempts
to attack any person or animal within the City, except that any animal that bites, attacks, or
attempts to attack any person unlawfully upon its owner's or keeper's premises, or which is
provoked to attack, shall not be deemed a vicious animal.

(Code 1962, § 6-2-2; Ord. No. 384, § 6-2-2, 7-22-91; Ord. No. 400, § 1, 10-26-92; Ord. No.
436, § 2, 5-13-96; Ord. No. 532, § 2, 10-14-03; Ord. No. 608, § 1, 8-30-11; Ord. No. 659(1), §
1, 1-13-15)

Definitions and rules of construction generally, § 1-2.

Sec. 3-4. Service animals.

No qualified service animal as defined by the ADA (American Disability Act) shall be
denied admittance to any building, facility, or accommodation open to the general public,
including, but not limited to, restaurants, hotels, motels hospitals, clinics, swimming pools,
stores, common carriers, and theaters, provided that the qualified service animal is under the



immediate control of a person that is disabled under the definitions of the ADA.
(Code 1962, § 6-2-23; Ord. No. 659(1), § 1, 1-13-15)

Editor's note—

Section 1 of Ord. No. 659, adopted Jan. 13, 2015, changed the title of § 3-4 from "Dogs
trained to assist the blind and hearing impaired allowed in public places" to read
as herein set out.

Sec. 3-5. Cruelty.

(a)

Physical abuse. It is unlawful for any person to willfully or maliciously kill, maim,
disfigure, torture, beat with a stick, chain, club, or other object, mutilate, burn, or
scald any animal; except that reasonable force may be employed to drive off
vicious or trespassing animals. When a Law Enforcement Officer or an Animal
Control Officer has probable cause to believe that an animal has been cruelly
treated, the officer may impound the animal for its protection pending appropriate
court proceedings.

Work cruelty. It is unlawful for any person to drive or work any animal cruelly.

Care and maintenance. It is unlawful for any person to fail, refuse, or neglect to
provide any animal in his charge or custody, as owner or otherwise, with:

(1) Food. Animals shall be provided with uncontaminated, edible, nutritious
food which is of adequate quantity as to maintain the normal weight and
condition of a healthy animal. All food containers shall be kept clean.

(2) Water. Animals shall be provided with constant access to a supply of
potable water with sufficient amount as to maintain good health as
required by the species.

(3) Shelter. Any animal habitually kept outside shall be provided with a
structurally sound, weatherproof enclosure, large enough to
accommodate the animal.

4) Veterinary care. No person shall keep an animal which is seriously sick or
injured without providing proper veterinary care to the animal.

(5) Shade. Any owner of an animal shall provide the animal with access to
shade not to be inclusive of shelter or to carry any animal in or upon any
vehicle in a cruel or inhumane manner.

Poisoning. It is unlawful for any person by any means to make accessible to any
animal, with the intent to cause harm or death, any harmful or poisonous
substance.

Uncared-for animals. Whenever the animal control officer, Code Enforcement
Officer, or designated representative finds that any animal is or will be without
proper care because of injury, illness, incarceration, or other voluntary absence
of the owner or person responsible for the care of such animal, the Animal
Control Officer shall make arrangements for the care of the animal.

Injury by motorists. Every operator of a motor or other self-propelled vehicle



(h)

()

(k)

(m)

upon the streets and ways of the City shall immediately, upon injuring, striking,
maiming, or running down any animal, give such aid as is reasonably able to be
rendered. In the absence of the owner, he shall immediately notify the Police,
furnishing sufficient facts relative to such injury. It is the duty of such operator to
remain at or near the scene until such time as the appropriate authorities arrive
and, upon the arrival of such person, such operator shall immediately identify
himself to the appropriate authorities. Alternatively, in the absence of the owner,
a person may give aid by taking the animal to a veterinary hospital or the Animal
Control Center and notifying the Police. Such animal shall be deemed an
uncared-for animal within the meaning of subsection (e) of this section.
Emergency vehicles are excluded from this provision.

Hobbling livestock. It is unlawful for any person to hobble livestock or other
animals by any means which may cause injury or damage to any animal.

Keeping of diseased animals. It is unlawful for any person to have, keep, or
harbor any animal which is infected with any dangerous disease. The Animal
Control Officer may impound such diseased animal in accordance with the
provisions of this article. All such animals impounded may be destroyed
humanely as soon as is conveniently possible. In the case of destruction of such
animal, the Code Enforcement Officer or Animal Control Officer shall not be
required to give any of the notices provided in this article. This section shall not
be construed to include veterinary hospitals or animals under active veterinary
care.

Fights. 1t is unlawful for any person to promote, stage, hold, manage, conduct,
carry on, or attend any game, exhibition, contest, or fight in which one or more
animals are engaged for the purpose of injuring, killing, maiming, or destroying
themselves or any other animal.

Abandonment. It shall be unlawful for any person to abandon any animal or to
cause such abandonment.

Fowl; impounding; crating. It is unlawful for any person to confine any wild or
domestic fowl or birds unless provisions are made by each person for the proper
feeding and the furnishing of water to such fowl or birds at intervals not longer
than 12 hours. No person shall impound any wild or domestic fowl or birds in a
crate, box or other enclosure, which does not permit each fowl or bird impounded
therein to stand in a naturally erect position.

Tormenting. It shall be unlawful for any person to willfully torment any and all
animals by any means, such as throwing rocks, yelling or giving chase in any
manner. No person shall purposely cause a dog to bark unnecessarily or annoy
such animal to the point the animal will attempt to attack a person or other
animal.

Songbirds, killing and robbing of nest prohibited. It is unlawful for any person to
willfully kill any songbird, or to molest or rob the nest of such bird.

(Code 1962, § 6-2-24; Ord. No. 384, § 6-2-24, 7-22-91; Ord. No. 436, § 3, 5-13-96; Ord. No.
659(1), § 1, 1-13-15)

Cruelty to animals, NMSA 1978, § 30-18-1.



Sec. 3-6. Sale.

(a)

(b)

(c)

(d)

Use of public property. No person shall display, sell, or offer for sale, barter, give
away, or otherwise dispose of any animal upon any street, sidewalk, public park
or private business, unless said private business is properly licensed.

Rabbits or fowl. No person shall sell, offer for sale, barter, or give away any baby
rabbits under four weeks of age. Nothing in this section shall be construed to
prohibit the raising of rabbits and fowl by a private individual for his personal use
and consumption, provided that he shall maintain proper brooders and other
facilities for the care and containment of such animals while they are in his
possession.

Premiums and novelties. No person shall offer as a premium prize, award,
novelty, or incentive to purchase merchandise any live animal.

Turtles. No person shall offer for sale, sell, barter, or give away turtles, except in
conformance with appropriate federal regulations.

(Code 1962, § 6-2-25; Ord. No. 436, § 4, 5-13-96; Ord. No. 532, § 3, 10-14-03)

Sec. 3-7. Wild animals prohibited.

(@)

(b)

No person shall keep an animal of a species prohibited or protected by Title 50
of the Code of Federal Regulations or by the appropriate state regulations or
statutes.

No person shall keep any animal which is wild, fierce, dangerous, noxious, or
naturally inclined to do harm except where 1) adequate protective devices are
provided to prevent such animals from escaping or injuring the public, and 2) a
proper license is obtained in accordance with section 3-8. If such requirements
are met, they may be kept in a zoological park, pet shop, veterinary hospital,
animal shelter, public laboratory, circus, amusement show, educational facility,
scientific facility, or in the control of a humane society.

Wild animals prohibited. "Wild animal" means any animal of a species that in its
natural life is wild, dangerous, or ferocious and though it may be trained and
domesticated will remain dangerous to others and may injure or Kill a citizen in
the City. Those animals, however domesticated, shall include but are not limited
to:

(1) Dog family (canidae). All except domesticated dogs, including wolf, fox,
coyote, dingo, etc.

(2) Cat family (felidae). All except the commonly accepted domesticated
cats, including lions, pumas, panthers, mountain lions, wild cats, etc.

(3) Bears (ursidae). All bears, including grizzly bears, brown bears, black
bears, etc.

(4) Weasels (mustelidae). All, including weasels, martins, mink, wolverine,
ferrets, badgers, otters, ermine, mongoose, etc.



(5) Porcupine (erethizontidae).
(6) Venomous shakes.

(7) Venomous lizards, alligators, and crocodiles.

(Code 1962, § 6-2-26; Ord. No. 384, § 6-2-26, 7-22-91; Ord. No. 436, § 5, 5-13-96)

Sale, purchase, trade and possession of certain animals regulated, NMSA 1978, §
77-18-1.

Sec. 3-8. Licensing wild animals.

(@)

(b)

Any person owning a wild animal covered by this section at the time of
enactment of this Chapter may license such animal in accordance with law. A fee
of $20.00 shall be charged for such licensing through the City.

For the purpose of humanely trapping wild animals such as skunks and
domesticated dogs or cats which may be a menace to the public, the Animal
Control Officer may maintain such traps as are constructed for the purpose of
trapping a live animal without serious risk of injury to the trapped animal and
which may be placed on private property at the request of the owner thereof.
Traps shall be baited only inside the trap and shall be checked not less than
twice a day by the Animal Control Officer or the property owner requesting the
placement of such traps. All such trapping shall be in conformity with state law.

(Ord. No. 384, § 6-2-27, 7-22-91; Ord. No. 436, § 6, 5-13-96)

Sec. 3-8.1. Harboring of pets.

(a)

It shall be unlawful for any owner to possess or harbor more than four dogs or
cats, in any combination thereof, four months of age or older on their premises,
where the business of buying, selling, breeding, training or boarding of pets is
not carried on. Animals that are the property of visitors who stay in a household
longer than 90 days in a calendar year shall be included in the calculation of total
animals for that household.

It shall not be a violation of this section if the said person obtains a kennel permit
from the City Clerk which permits the person to engage in the aforesaid activity.
All applications for kennel permits must meet the following conditions:

(1) Kennel permits may only be issued after the applicant is granted a
special use permit pursuant to the procedure detailed in section 11-5-6 of
the City's Planning and Zoning Code. The fees for kennel permits are
described below.

(2) An initial non-refundable fee of $100.00 for kennel permits must
accompany an application to defray the cost of processing the request.

(3) All kennel permits must be renewed annually and a fee of $25.00 shall be
assessed.

(4) Any application may be denied or revoked if the owner or responsible



person shows a history of non-compliance with the city codes concerning
animal control as evidenced by a conviction of any such ordinance during
the past year.

(c) A kennel permit may be revoked if, in the judgment of the Animal Control Officer,
it is determined that the holder of the permit allows any one or more of the
following conditions to exist:

(1) The realty or the pens are not maintained in a clean and sanitary
condition to such an extent that either of them constitute a health hazard
or produce noxious odors.

(2) The housing structures are considered to be unsafe.

(3) The permit holder is in violation of any of the city animal control
ordinances.

(Ord. No. 395, § 1, 10-26-92; Ord. No. 436, § 7, 5-13-96; Ord. No. 532, § 4, 10-14-03; Ord. No.
609, § 1, 8-30-11; Ord. No. 659(1), § 1, 1-13-15)

Sec. 3-8.2. Spaying and neutering of dogs and cats.

(a) It shall be the responsibility of the person obtaining an adult dog or cat from the
Animal Control Center to have the dog or cat spayed or neutered prior to
receiving the animal.

(b) If the animal obtained is a puppy or kitten, the owner can wait until the animal
reaches the age of six months before getting it spayed or neutered.

(Ord. No. 393, § 1, 8-24-92; Ord. No. 532, § 5, 10-14-03; Ord. No. 610, § 1, 8-30-11)

Sec. 3-8.3. Female dogs or cats in heat to be confined.

Owners shall confine their female dogs and cats in heat so that other dogs or cats are
not attracted to the animal in heat and can only come in contact with dogs or cats intended to
be bred with the animal in heat.

(Ord. No. 436, § 8, 5-13-96)

Sec. 3-9. Enforcement.

(a) The civil and criminal provisions of this chapter shall be enforced by those
persons or agencies designated by the City Manager.

(b) It shall be a violation of this chapter for any person to interfere, hinder or molest
any Animal Control Officer or Police Officer in the performance of their duties.

(Ord. No. 384, § 6-2-28, 7-22-91; Ord. No. 436, § 9, 5-13-96; Ord. No. 532, § 6, 10-14-03; Ord.
No. 611, § 1, 8-30-11)

Sec. 3-10. Reserved.

Editor's note—



Section 1 of Ord. No. 612, adopted Aug. 30, 2011, repealed § 3-10, which pertained to
fines and fees and derived from Ord. No. 384, § 6, adopted July 22, 1991; Ord. No.
436, § 10, adopted May 13, 1996; and Ord. No. 532, § 7, adopted Oct. 14, 2003.

Sec. 3-11. Penalty for violation of chapter.

Any person who violates any of the provisions of this chapter shall be deemed guilty of a
misdemeanor and, upon conviction thereof, shall be punished in accordance with section 1-10,
with each conviction carrying a mandatory minimum fine of $100.00.

(Code 1962, § 6-2-30; Ord. No. 384, § 6-2-30, 7-22-91; Ord. No. 394, § 1, 8-24-92; Ord. No.
436, § 11, 5-13-96; Ord. No. 532, § 8, 10-14-03; Ord. No. 613, § 1, 8-30-11)

Secs. 3-12—3-25. Reserved.
ARTICLE Il. CONTROL

DIVISION 1. GENERALLY

Sec. 3-26. Authority of Animal Control Officers.

Sec. 3-27. Establishment of Animal Control Center.

Sec. 3-28. Animal Control Center, hours of business.

Sec. 3-29. Impoundment.

Sec. 3-30. Impounding estrays; records; redemption fees; notice.
Sec. 3-31. Restraint of animals.

Sec. 3-32. Confinement during estrus.

Sec. 3-33. Breaking into Animal Control Center, animal control vehicle.
Sec. 3-34. Sterilization agreement and sterilization deposit.
Secs. 3-35—3-50. Reserved.

Sec. 3-26. Authority of Animal Control Officers.

The Truth or Consequences Police Department, and animal control officers shall have
the authority to issue citations for violations of this chapter and to perform such other duties as
are prescribed in this chapter. An Animal Control Officer shall wear a uniform and shall wear a
badge identifying such officer as an animal control officer. The Animal Control Officer is hereby
designated a Peace Officer, deputized in accordance with state statutes as they now exist or
may hereafter be amended, and he shall not be required to be certified as a regular law
enforcement officer.

(Code 1962, § 6-2-4; Ord. No. 436, § 12, 5-13-96; Ord. No. 532, § 9, 10-14-03)
Municipal authority to designate animal control officer, NMSA 1978, § 77-1-15.1B.



Sec. 3-27. Establishment of Animal Control Center.

There is hereby established an Animal Control Center which shall be located in a
location as shall be designated by the Commission.

(Code 1962, § 6-2-5)

Sec. 3-28. Animal Control Center, hours of business.

The Animal Control Center of the City of Truth or Consequences shall be kept open to
the general public for the transaction of business during the hours set by the City Manager.

(Code 1962, § 6-2-6; Ord. No. 436, § 13, 5-1-3-96)

Sec. 3-29. Impoundment.

It is the duty of the Animal Control Officer to take up and impound in the Animal Control
Center any estray or any animal kept or maintained contrary to this chapter, including any
animal that is allegedly creating a public nuisance.

(Code 1962, § 6-2-7: Ord. No. 384, § 6-2-7, 7-22-91)

Municipal authority to impound and dispose of animals running at large, NMSA 1978, §
3-18-3A(3).

Sec. 3-30. Impounding estrays; records; redemption fees; notice.

(a) No person shall, without the knowledge or consent of the owner, hold or retain
possession of any animal of which he is not the owner for more than 24 hours
without first reporting the possession of such animal to the animal control officer,
giving his name and address, a true and complete statement of the
circumstances under which he took up the animal, and the precise location
where such animal is confined.

(b) It is unlawful for any person taking up an animal to fail to give the notice required
in subsection (a) of this section and for any person having such animal in his
possession to fail or refuse to immediately surrender such animal to the Animal
Control Officer upon demand thereof.

(c) If an estray animal is wearing a license or other identification, it shall be returned
to the owner and a citation issued. If an estray animal is not wearing a license or
other identification, the animal shall be confined for a 72-hour period at the
Animal Control Center. The Animal Control Officer may dispose of estray
animals impounded under this section the day after the required impoundment
period.

(d) No dog or cat that has been impounded by the Animal Control Center will be sold
for the purpose of breeding or resale.

(e) Reserved.
(f) Reserved.



(9) An animal which continues to be an alleged nuisance may be impounded by the
Animal Control Officer until such time as a judgment is made by the Municipal
Court.

(h) Fines for violations of this article shall be in accordance with the provisions of
section 1-10.

(Code 1962, § 6-2-8: Ord. No. 384, § 6-2-8, 7-22-91; Ord. No. 436, § 14, 5-13-96; Ord. No.
614, § 1, 8-30-11)

Sec. 3-31. Restraint of animals.

(a) All animals shall be contained upon the premises of the owner unless restrained
off the premises under the immediate control of the owner or responsible person.
While restrained on the premises of its owner or responsible person, no lead less
than 25 feet in length shall be used. While restrained off the premises under the
immediate control of the owner or responsible person, no lead greater than eight
feet in length shall be used for animals weighing less than 35 pounds. For
animals weighing greater than 35 pounds, no lead greater than four feet in
length shall be used.

(b) No owner or responsible person shall fail to exercise proper care and control of
his animal to prevent it from becoming a public nuisance.

(c) Any animal trespassing upon private or public premises shall be deemed prima
facie not to be under the immediate control of the owner or a responsible person
and the Animal Control Officer may issue a citation to the owner or responsible
person or impound the animal, or both.

(d) Voice commands are not an acceptable form of restraint.

(Code 1962, § 6-2-12: Ord. No. 384, § 6-2-12, 7-22-91; Ord. No. 436, § 15, 5-13-96; Ord. No.
615, § 1, 8-30-11)

Sec. 3-32. Confinement during estrus.

Any female dog or cat in the stage of estrus (heat) shall be confined to a building,
kennel, or other secure enclosure so that contact with a male animal of the same species will
be prevented except for intentional breeding purposes. Keepers who do not comply with this
section shall be required to place such animal in a boarding kennel or veterinary hospital at the
keeper's expense.

(Code 1962, § 6-2-13; Ord. No. 384, § 6-2-13, 7-22-91)

Sec. 3-33. Breaking into Animal Control Center, animal control vehicle.

It is unlawful for any person to break open any pound, center, or animal control vehicle
wherein animals are impounded by the Animal Control Officer of the City, or in any other way to
remove or assist in the removal of any animal from such pound, center, or vehicle without lawful
permission.

(Code 1962, § 6-2-22)



Sec. 3-34. Sterilization agreement and sterilization deposit.

(a)

(b)

No animal shall be released from the animal shelter to an adopting person
unless a sterilization agreement has been signed and a sterilization deposit has
been paid, as provided in subsections (c) and (d) of this section.

In addition to any adoption fee charged, a sterilization deposit of at least $25.00
shall be imposed on the adoption of each animal from the animal shelter.

Animals less than six months of age shall be released only upon payment of the
adoption fee and a sterilization deposit and after the adopting person has signed
an agreement stating he will have the adopted animal sterilized when it is no
older than six months of age.

Adult animals over the age of six months shall be released only upon payment of
the adoption fee and a sterilization deposit and after the adopting person has
signed an agreement stating he will have the animal sterilized within 30 days of
the date of adoption.

The sterilization deposit shall be reimbursed only upon presentation of a receipt
from a veterinarian that the adopted animal has been sterilized.

An unsterilized animal reclaimed by its owner shall be released without being
sterilized upon payment of the $25.00 for the sterilization deposit and
impoundment fees imposed by the shelter, and the owner shall sign an
agreement stating he will sterilize the animal within 30 days after release or will
obtain a breeder permit or its equivalent. The sterilization deposit shall be
reimbursed upon presentation by the owner of a receipt from a veterinarian that
the animal has been sterilized.

(Ord. No. 418, § 1, 9-12-94)

Secs. 3-35—3-50. Reserved.

DIVISION 2. RABIES [2](15)

Sec. 3-51.

Vaccinations.

Sec. 3-52. Confinement of rabid animal.

Sec. 3-53. Biting dogs or other biting animals.
Secs. 3-54—3-70. Reserved.

Sec. 3-51. Vaccinations.

(a)

It is the duty of all persons owning or keeping a cat or a dog or any member of
the canine family over the age of three months to have such animals vaccinated
against rabies. The rabies vaccination shall be given in an amount sufficient to
provide immunity from rabies for three years and shall be administered by a
licensed veterinarian. A certificate from a licensed veterinarian shall be evidence



of vaccination. The Commission may require other animals to receive annual
rabies vaccination.

(b) The veterinarian administering antirabies vaccine to any animal shall issue to the
owner or keeper of the animal a numbered vaccination certificate. The certificate
shall contain the name and address of the owner or keeper of the animal, a
description of the animal vaccinated, the date of vaccination, and the expiration
date of the period of immunity.

(c) It is unlawful for the owner or keeper of any dog, cat, or any other members of
the canine or feline family to fail to exhibit its certificate of vaccination upon
demand to any police officer or animal control officer.

(d) It is the duty of all persons who adopt a dog to have such dog vaccinated against
rabies, distemper complex, and parvo virus within 48 hours of adoption. It is the
duty of all persons who adopt a cat to have such cat vaccinated against rabies
and feline distemper complex within 48 hours of adoption.

(Code 1962, § 6-2-9; Ord. No. 527, §§ 1, 2, 7-14-03)
Vaccination of dogs and cats against rabies, NMSA 1978, § 77-1-3.

Sec. 3-52. Confinement of rabid animal.

An animal that has rabies or shows signs of having rabies, and every animal bitten by
another animal afflicted with rabies or that has been exposed to rabies shall be confined at
once in a secure place by the owner. A person who knows or who has reason to know that an
animal is infected with rabies or has been exposed to rabies shall immediately upon learning of
this notify the Animal Control Officer as to the place where the animal is confined and shall
surrender the animal to the Animal Control Officer upon demand. The Animal Control Officer
shall then deal with the rabid animal pursuant to state law.

(Code 1962, § 6-2-10)

Sec. 3-53. Biting dogs or other biting animals.

(a) The owner of an animal that bites a person and a person bitten by an animal
have a duty to report that occurrence to the Animal Control Officer within 24
hours. The owner of an animal that bites a person shall surrender the animal to
an Animal Control Officer to impound such animal for a period of observation.

(b) A physician who renders professional treatment to a person bitten by an animal
shall report the fact that he has rendered professional treatment to the Chief of
Police or an Animal Control Officer within 24 hours of his first professional
attendance. The physician shall report the name, sex, and address of the person
bitten as well as the type and location of the bite. The physician shall give the
name and address of the owner of the animal that inflicted the bite and other
facts that may assist the Animal Control Officer in ascertaining the immunization
status of the animal.

(c) An animal that bites a person shall be confined securely at a place and for a
period of time deemed necessary by the animal control officer. The owner of the
animal shall bear the cost of confinement.



(d)

A person who has custody of an animal that has bitten a person shall
immediately notify the Animal Control Officer.

(Code 1962, § 6-2-11; Ord. No. 384, § 6-2-11, 7-22-91; Ord. No. 436, § 16, 5-13-96; Ord. No.
616, § 1, 8-30-11)

Notice to health officer of animal bites, NMSA 1978, § 77-1-6.

Secs. 3-54—3-70. Reserved.

DIVISION 3. LICENSING

Sec. 3-71.

License required.

Sec. 3-72. Unlawful use of license tag.

Sec. 3-73. License issued by others.
Secs. 3-74—3-90. Reserved.

Sec. 3-71. License required.

(@)

Any person owning, possessing or harboring any dog or cat three months of age
or over shall obtain a license for each animal. Application for such license shall
be made as directed by the City Clerk and shall state the name and address of
the owner, the name, breed, color, age and sex of such animal and any other
information deemed necessary by the City Clerk. A current rabies vaccination
certificate shall be presented at the time of application for the license. Upon
payment of the license fee, as prescribed in subsection (d) of this section, the
City Clerk shall issue a license certificate and tag for each animal. If the tag is
lost, replacement tags with a cost set by resolution shall be purchased from the
City Clerk. The license shall expire on the same date as the rabies certificate or
one year whichever is greater.

A current license tag shall be affixed to the licensed dog or cat at all times in a
reasonable manner, unless the licensed dog or cat is being kept in an approved
kennel, veterinary hospital, is appearing in an approved show, or is being
trained. Provided that the person that is training the dog shall have in his
personal possession the valid license tag for each dog or cat and shall
immediately display such upon request of the Animal Control Officer or a regular
law enforcement officer.

Animals belonging to nonresidents who do not keep said animals within the
corporate limits of the city for 90 consecutive days shall be exempt from this
section, provided, however, that all other provisions of this division be complied
with.

The annual license fee shall be set by resolution for each neutered male dog or
cat, or for each spayed female dog or cat. The annual license fee shall be set by
resolution for each unneutered male dog or cat, or for each unspayed female
dog or cat. The license fee shall not apply to animals trained as qualified service



animals. The City Clerk shall charge a fee for a dog or cat that has not been
spayed or neutered, unless the owner presents a signed statement from a
licensed veterinarian stating that spaying or neutering would be a surgical risk for
the animal, due to the animal's age or condition.

(e) Upon change of ownership of any dog or cat, the new owner shall have the
current license transferred to his name, within 30 days.

(Code 1962, § 6-2-14; Ord. No. 384, § 6-2-14, 7-22-91; Ord. No. 436, § 17, 5-13-96; Ord. No.
564, § 1, 11-14-06; Ord. No. 659(1), § 1, 1-13-15)

Municipal authority to require licensing of dogs, NMSA 1978, § 77-1-15.1.

Sec. 3-72. Unlawful use of license tag.

It is unlawful for any person to remove any license tag from one animal to another. It
shall be unlawful for any person to manufacture, cause to be manufactured, or to have in his
possession or under his control a stolen, counterfeit, or forged animal license tag, rabies
vaccination certificate, or other form of licensing as required under this division.

(Code 1962, § 6-2-21)

Sec. 3-73. License issued by others.

The City Clerk may allow the issuance of animal licenses by other private or public
parties within the City of Truth or Consequences. The City Clerk shall enter into an agreement
in a form provided by the City Attorney for that purpose. The agreement shall allow a fee by the
interested party in an amount set by resolution of the Commission.

(Ord. No. 564, § 1, 11-14-06)
Secs. 3-74—3-90. Reserved.

DIVISION 4. AT LARGE, VICIOUS, NUISANCE
Sec. 3-91. Running at large.

Sec. 3-92. Enclosure for breeding.

Sec. 3-93. Reserved.

Sec. 3-94. Vicious animals.

Sec. 3-95. Disturbing the peace.

Sec. 3-96. Public nuisance.

Sec. 3-97. Dangerous and potentially dangerous dogs.

Sec. 3-91. Running at large.

It is unlawful for any person to allow or permit any animal to run at large in or on any
street, alley, sidewalk, vacant lot, or public property without the permission of the owner thereof.



Any animal permitted to run at large in violation of this section is declared to be a nuisance, a
menace to the public health and safety, and shall be taken up and impounded as provided in
section 3-30.

(Code 1962, § 6-2-15)

Municipal authority to make provision for the seizure of dogs and cats running at large,
NMSA 1978, § 77-1-12.

Sec. 3-92. Enclosure for breeding.

It is unlawful for any person to let any female animal mate to any male animal, except
within an enclosure so arranged as to obstruct such animals completely from the view of all who
have no proprietary interest in the breeding of such animals.

(Code 1962, § 6-2-16)

Sec. 3-93. Reserved.
Editor's note—

Ord. No. 436, § 18, adopted May 13, 1996, repealed § 3-93, which pertained to unenclosed
premises and derived from Code 1962, § 6-2-17.

Sec. 3-94. Vicious animals.

It is unlawful for any person to keep or harbor a vicious animal in the City. Any person
attacked by a vicious animal may use necessary force to repel said attack. After a judicial
determination that an animal is vicious, the owner or keeper of such vicious animal shall turn
such animal over to the Animal Control Officer, who shall destroy it humanely.

(Code 1962, § 6-2-18; Ord. No. 505, § 1, 2-11-02; Ord. No. 621, § 1, 11-22-11)
Vicious animals, NMSA 1978, § 77-1-10.

Sec. 3-95. Disturbing the peace.

It is unlawful for any person to allow any animal to persistently or continually bark, howl,
or make noise common to its species or otherwise disturb the peace and quiet of the
inhabitants of the City or to keep or maintain any animal in such manner as to disturb by
noxious or offensive odors or otherwise endanger the health and welfare of the inhabitants of
the City.

(Code 1962, § 6-2-19; Ord. No. 617, § 1, 8-30-11; Ord. No. 659(2), § 1, 1-13-15)

Offenses relating to public order and safety, § 8-31 et seq.

Sec. 3-96. Public nuisance.

It is unlawful for the owner of any animal to be in violation of the public nuisance
definition and such violation will be punished in accordance with section 1-10.

(Code 1962, § 6-2-20; Ord. No. 436, § 19, 5-13-96; Ord. No. 618, § 1, 8-30-11)



Editor's note—

Section 1 of Ord. No. 618, adopted Aug. 30, 2011, changed the title of § 3-96 from
"Nuisances on sidewalks, public parks, alleys" to "Public nuisance."

Sec. 3-97. Dangerous and potentially dangerous dogs.

(a) Short title. This section may be known, and will be cited, as the "Dangerous Dog
Ordinance".

(b) Findings and intent.

(1)

(2)

(3)
(4)

()

Every year innocent people, predominantly children, are injured and
sometimes killed as a result of the actions of dangerous dogs.

No person has an absolute right to keep or harbor a dangerous or
potentially dangerous dog within the City.

This section will protect the inhabitants of the City.

This section will provide for the proper registration and tracking of
dangerous or potentially dangerous dogs within the City.

This section will assist in providing control over dangerous and potentially
dangerous dogs.

(c) Definitions.

Animal control authority: The Animal Control Center and Animal Control Officer(s) of the
Police Department of the City is charged with addressing animal control issues within the City.

Dangerous dog: A dog that caused a serious injury to a person or domestic animal.

Owner: A person who possesses, harbors, keeps or has control or custody of a dog or,
if that person is under the age of 18, that person's parent or guardian.

Potentially dangerous dog: A dog that may reasonably be assumed to pose a threat to
public safety as demonstrated by the following behaviors:

(1) Causing an injury to a person or domestic animal that is less severe than a
serious injury; or

(2) Chasing or menacing a person or domestic animal in an aggressive manner and
without provocation; or

(3) Acting in a highly aggressively manner within a fenced yard or enclosure and
appearing able to jump out of the yard or enclosure.

Proper enclosure: Secure confinement indoors or outdoors, such as in a fenced yard,
locked pen or other structure that is designed to prevent the animal from escaping the confined
area and young children from entering the confined area but does not include chaining,
restraining or other affixing the animal to a stationary object.

Serious injury: A physical injury that results in broken bones, multiple bites or disfiguring
lacerations requiring sutures or reconstructive surgery.

(d) Exceptions. A dog will not be declared a dangerous or potentially dangerous dog



(e)

The dog is used by a law enforcement official for legitimate law
enforcement purposes; or

The threat, injury or damage sustained by a person or domestic animal is
the result of the person or domestic animal:

a. Trespassing upon premises occupied by the owner or the dog; or

b. Provoking, tormenting, abusing or assaulting the dog, or in the
past has repeatedly provoked, tormented, abused or assaulted
the dog; or

C. Committing, or attempting to commit, a crime; or

The dog was:

a. Responding to pain or injury; or

b. Protecting itself or its offspring; or

C. Protecting or defending a human being or domestic animal from

attack or assault.

Seizure of dog—Petition to court of competent jurisdiction.

(1)

If an animal control authority has probable cause to believe that a dog is
a dangerous dog and poses an imminent threat to public safety, the
animal control authority may apply to a court of competent jurisdiction in
the county where the animal is located for a warrant to seize the animal.

If an animal control authority has probable cause to believe that a dog is
a potentially dangerous dog and poses a threat to public safety, the
animal authority may apply to a court of competent jurisdiction in the
county where the animal is located for a warrant to seize the animal.

After seizure, the animal control authority will impound the dog pending
disposition of the case or until the owner has fulfilled the requirements for
a certificate of registration pursuant to the provisions of subsection (e) of
this section.

After seizure:

a. The owner may admit that the dog is dangerous or potentially
dangerous and comply with the requirements for a certificate of
registration pursuant to subsection (e) of this section; or

b. The animal control authority may, within 14 days after seizure of
the dog, bring a petition in a court of competent jurisdiction
seeking a determination of whether the dog is dangerous or
potentially dangerous. If the court finds, by clear and convincing
evidence, that the dog is dangerous and poses an imminent threat
to public safety or potentially dangerous and poses a threat to
public safety, the court shall order the owner to comply with the
registration and handling requirements for the dog and obtain a



certificate of registration within 30 days or have the dog humanely
destroyed. If the court does not make the required findings
pursuant to this paragraph, the court shall immediately order the
release of the dog to the owner.

(5) If the owner does not admit that the dog is dangerous or potentially
dangerous and the animal control authority does not bring a petition in
court within 14 days of seizure of the dog, the court shall immediately
order the release of the dog to its owner.

(6) If the owner admits that the dog is dangerous and transfers ownership of
the dog to the animal control authority, the animal control authority may
humanely destroy the dog.

(7) A determination that a dog is not dangerous or potentially dangerous
shall not prevent the animal control authority from making a subsequent
application for seizure based on the dog's subsequent behaviors.

Dangerous and potentially dangerous dogs—Registration required.

(1) Upon application, an animal control authority shall issue a certificate of
registration to the owner of a dangerous or potentially dangerous dog if
the owner establishes that:

a. The owner is able to keep the dog under control at all times; and

b. A license, if applicable, has been issued pursuant to the
requirements of the City; and

C. The dog has a current rabies vaccination; and

d. The owner has a proper enclosure to the dog; and

e. The owner has paid an annual fee of $100.00 to register a
dangerous or potentially dangerous dog.; and

f. The dog has been spayed or neutered; and

g. The dog has been implanted with a microchip containing owner

identification information that is also provided to the animal control
authority; and

h. The owner has entered the dog in a socialization and behavior
program approved or offered by the animal control authority.

(2) If a dog previously determined to be dangerous or potentially dangerous
has not exhibited any of the behaviors specified in this section for 36
consecutive months, the owner may request the animal control authority
in the City to lift the requirements for registration pursuant to this section.
If the animal control authority has no reasonable basis to believe that the
dog has exhibited the behaviors specified, it shall relieve the owner of the
requirements of this section.

(3) An animal control authority shall issue a certificate of registration to the
owner of a dangerous dog if the owner, in addition to the requirements of
subsection (e)(1) of this section, establishes that:



a. The owner has paid an annual fee of $100.00, as established by
the animal control authority to register a dangerous dog; and

b. The owner has written permission of the property owner or
homeowner's association where the dangerous dog will be kept, if
applicable; and

C. The dangers dog will be maintained exclusively on the owner's
property except for medical treatment or examination; and

d. When the dangerous dog is removed from the owner's property,
the dog shall be caged or muzzled and restrained with a lead no
longer than four feet, and the dog shall be under complete control
at all times; and

e. The dangerous dog will not be transported in a vehicle that might
allow the dog to escape or gain access to any person or animal
outside the vehicle; and

f. A clearly visible warning sign with a conspicuous warning symbol
indicate there is a dangerous dog on the premises is posted
where the dog is kept and is visible from a public roadway or from
50 feet, whichever is less.

An animal control authority may order the immediate impoundment or
humane destruction of a dog previously determined to be a dangerous
dog if the owner fails to comply with the conditions for registration,
confinement or handling set forth in this section.

(9) Prohibited acts.

(1)

It is unlawful for an owner of a dangerous or potentially dangerous dog
to:

a. Keep the dog without a valid certificate of registration; or
b. Violate the registration and handling requirements for the dog; or
C. Fail to notify the animal control authority immediately upon:
1. The escape of the dog; or
2. An attack by the dog upon a human being or a domestic
animal;
d. Fail to notify the animal control authority of the dog's death within

five business days; or

e. Fail to notify the animal control authority within 24 hours if the dog
has been sold or given away and to provide the name, address
and telephone number of the new owner of the dog; or

f. Fail to surrender the dog to an animal control authority for safe
confinement pending a determination of the case where there is
reason to believe that the dog poses an imminent threat to public
safety; or



g. Fail to comply with special handling or case requirements for the
dog that a court has ordered.

(2) Whoever violates a provision of subsection (g)(1) shall be charged in the
Magistrate Court in the county in which the animal is located with a
violation of the State Dangerous Dog Act, and upon conviction shall be
sentenced in accordance with the provisions of NMSA 1978 § 31-19-1,
and the State Dangerous Dog Act.

(Ord. No. 546, §§ 1—7, 10-11-05; Ord. No. 619, § 1, 9-27-11)

Editor's note—

Ord. No. 546, §§ 1—7, adopted Oct. 11, 2005, set out provisions intended for use as §
3-101. At the editor's discretion, these provisions have been included as § 3-97.

Chapter 4 BUILDINGS AND BUILDING REGULATIONS [11(16)

ARTICLE I. IN GENERAL

Sec. 4-1. Authority of Building Inspector.
Sec. 4-2. Penalty.

Secs. 4-3—4-20. Reserved.

Sec. 4-1. Authority of Building Inspector.

(a)

(b)

The Building Inspector shall have the authority to inspect the entire structure of
any building prior to the installation of any metering device for new service, prior
to the renewal of any existing service, upon change of ownership or tenants, or
following a shutoff, disconnect, or removal of any metering device for any
reason.

The Building Inspector shall have the authority to remove or order the removal of
any or all City-owned metering devices serving any structure upon the discovery
of any condition in that structure which is not in compliance with the building,
electrical, plumbing, water, gas piping, or any other code provisions.

Thereafter, temporary services only may be installed in accordance with the
usual procedures in performing repairs, renovations, remodeling, or rebuilding of
any structure where the metering devices have been refused or removed
pursuant to subsections (a) and (b) of this section, and such temporary
installations shall not exceed 90 days without a written extension from the
Building Inspector. Regular services may not be restored until the structure is
brought into compliance with all applicable code provisions.

(Code 1962, § 4-8-1)

Sec. 4-2. Penalty.



It shall be unlawful to use, occupy, rent or lease to others any structure for any purpose
where metering devices have been removed or refused in accordance with subsections (a) and
(b) of section 4-1. Any person violating any provisions of this chapter shall be subject to a fine
of up to $300.00 per day for each day the violation continues.

(Code 1962, § 4-8-2)
Secs. 4-3—4-20. Reserved.
ARTICLE Il. TECHNICAL CODES

DIVISION 1. GENERALLY
Secs. 4-21—4-45. Reserved.

Secs. 4-21—4-45. Reserved.

DIVISION 2. BUILDING CODE
Sec. 4-46. Code adopted.
Secs. 4-47—4-65. Reserved.

Sec. 4-46. Code adopted.

The conditions, provisions, limitations, and terms of the current editions of the
International Building Code, the New Mexico Commercial Building Code, the International
Existing Building Code, the New Mexico Existing Building Code, the New Mexico Non-Load
Bearing Baled Straw Construction Building Standards, the New Mexico Earthen Building
Materials Code, the New Mexico Solar Energy Code, and the New Mexico Swimming Pool, Spa,
and Hot Tub Code which are made a part hereof by reference as fully as if copied at length in
this division, are hereby adopted by the City of Truth or Consequences, New Mexico.

Copies of the above-described codifications, or codifications and revisions, are available
and subject to inspection, at all reasonable times, at the City Clerk's Office, City Hall, 505 Sims
Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-1-1; Ord. No. 560, §§ 1, 2, 9-12-06)
Secs. 4-47—A4-65. Reserved.

DIVISION 3. PLUMBING CODE
Sec. 4-66. Code adopted.
Secs. 4-67—4-85. Reserved.



Sec. 4-66. Code adopted.

The conditions, provisions, limitations, and terms of the current editions of the Uniform
Plumbing Code and the Plumbing Code of the State of New Mexico, which are made a part
hereof by reference as fully as if copied at length in this division, are hereby adopted for the
City of Truth or Consequences, New Mexico. A copy of such codifications or codifications and
revisions shall at all reasonable times be available and subject to inspection at the City Clerk's
Office, City Hall, 505 Sims Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-2-1)
Secs. 4-67—4-85. Reserved.

DIVISION 4. ELECTRICAL CODE
Sec. 4-86. Code adopted.
Secs. 4-87—4-105. Reserved.

Sec. 4-86. Code adopted.

The conditions, provisions, limitations, and terms of the current editions of the National
Electrical Code, the State of New Mexico Electrical Code, the National Electrical Safety Code,
and the New Mexico Electrical Safety Code, which are made a part hereof by reference as fully
as if copied at length in this division, are hereby adopted by the City of Truth or Consequences,
New Mexico.

Copies of the above-described codifications, or codifications and revisions, are available
and subject to inspection, at all reasonable times, at the City Clerk's Office, City Hall, 505 Sims
Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-3-1; Ord. No. 560, §§ 1, 2, 9-12-06)
Secs. 4-87—4-105. Reserved.

DIVISION 5. GAS CODE
Sec. 4-106. Code adopted.
Secs. 4-107—4-125. Reserved.

Sec. 4-106. Code adopted.

The rules and regulations governing basic standards for the installation of gas piping
and gas appliances in buildings shall be as set forth in the current editions of the Uniform
Mechanical Code, and the New Mexico Mechanical Code, which are made a part hereof by
reference as fully as if copied at length in this division, are hereby adopted by the City of Truth
or Consequences, New Mexico.



Copies of the above-described codifications, or codifications and revisions, are available
and subject to inspection, at all reasonable times, at the City Clerk's Office, City Hall, 505 Sims
Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-4-1; Ord. No. 560, §§ 1, 2, 9-12-06)
Secs. 4-107—4-125. Reserved.

DIVISION 6. LIQUEFIED PETROLEUM GAS
Sec. 4-126. Code adopted.
Secs. 4-127—4-145. Reserved.

Sec. 4-126. Code adopted.

The rules and regulations for the storage and handling of liquefied petroleum gases
shall be as set forth in § 19.15.40, et seq., NMAC (New Mexico Liquefied Petroleum Gas
Standard), and in § 70-5-1, et seq., NMSA (1978) (Liquefied and Compressed Gases), which
are made a part hereof by reference as fully as if copied at length in this division, are hereby
adopted by the City of Truth or Consequences, New Mexico.

Copies of the above-described codifications, or codifications and revisions, are available
and subject to inspection, at all reasonable times, at the City Clerk's Office, City Hall, 505 Sims
Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-5-1; Ord. No. 560, §§ 1, 2, 9-12-06)
Secs. 4-127—4-145. Reserved.

DIVISION 7. HOUSING CODE
Sec. 4-146. Minimum Housing Code; adopted.
Secs. 4-147—4-165. Reserved.

Sec. 4-146. Minimum Housing Code; adopted.

The conditions, provisions, limitations, and terms of the current editions of the
International Residential Code, the New Mexico Residential Building Code, the International
Energy Conservation Code, and the New Mexico Energy Conservation Code are hereby
adopted by reference as fully as if copied at length in this division, are hereby adopted by the
City of Truth or Consequences, New Mexico.

Copies of the above-described codifications, or codifications and revisions, are available
and subject to inspection, at all reasonable times, at the City Clerk's Office, City Hall, 505 Sims
Street, Truth or Consequences, New Mexico.

(Code 1962, § 4-6-1; Ord. No. 560, §§ 1, 2, 9-12-06)



Secs. 4-147—4-165. Reserved.

ARTICLE lll. FLOOD DAMAGE PREVENTION

DIVISION 1. GENERALLY
Sec. 4-166. Statutory authorization, findings of fact, purpose and objectives.
Sec. 4-167. Definitions.

Sec. 4-168. General provisions.
Secs. 4-169—4-185. Reserved.

Sec. 4-166. Statutory authorization, findings of fact, purpose and objectives.

The legislature of the State of New Mexico has in NMSA 1978, § 3-18-7, delegated the
responsibility to local governmental units to adopt regulations designed to minimize flood
losses. Therefore, the City Commission of the City of Truth or Consequences, New Mexico,
does ordain as follows:

(1) Findings of fact.

a.

The flood hazard areas of Truth or Consequences are subject to periodic
inundation which results in loss of life and property, health and safety
hazards, disruption of commerce and governmental services, and
extraordinary public expenditures for flood protection and relief, all of
which adversely affect the public health, safety, and general welfare.

These flood losses are created by the cumulative effect of obstructions in
floodplains which cause an increase in flood heights and velocities, and
by the occupancy of flood hazard areas by uses vulnerable to floods and
hazardous to other lands because they are inadequately elevated,
floodproofed or otherwise protected from flood damage.

(2) Statement of purpose. It is the purpose of this article to promote the public
health, safety, and general welfare and to minimize public and private losses due
to flood conditions in specific areas by provisions designed to:

a.
b.

C.

Protect human life and health;
Minimize expenditure of public money for costly flood control projects;

Minimize the need for rescue and relief efforts associated with flooding
and generally undertaken at the expense of the general public;

Minimize prolonged business interruptions;

Minimize damage to public facilities and utilities such as water and gas
mains, electric, telephone, and sewer lines, and streets and bridges
located in floodplains;



f. Help maintain a stable tax base by providing for the sound use and
development of floodprone areas in such a manner as to minimize future
flood blight areas; and

g. Insure that potential buyers are notified that property is in a flood area.

(3) Methods of reducing flood losses. In order to accomplish its purposes, this article
uses the following methods:

a. Restrict or prohibit uses which are dangerous to health, safety, or
property in times of flood, or cause excessive increases in flood heights
or velocities;

b. Require that uses vulnerable to floods, including facilities which serve
such uses, be protected against flood damage at the time of initial
construction;

C. Control the alteration of natural floodplains, stream channels, and natural
protective barriers, which are involved in the accommodation of
floodwaters;

d. Control filling, grading, dredging, and other development which may
increase flood damage;

e. Prevent or regulate the construction of flood barriers which will
unnaturally divert floodwaters or which may increase flood hazards to
other lands.

(Code 1962, § 4-9-1)

Sec. 4-167. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Alluvial fan flooding means flooding occurring on the surface of an alluvial fan or similar
landform which originates at the apex and is characterized by high-velocity flows; active
processes of erosion, sediment transport, and deposition; and unpredictable flow paths.

Apex means a point on an alluvial fan or similar landform below which the flow path of
the major stream that formed the fan becomes unpredictable and alluvial fan flooding can
occur.

Area of shallow flooding means a designated AO, AH, or VO zone on a community 's
Flood Insurance Rate Map (FIRM) with a one percent chance or greater annual chance of
flooding to an average depth of one to three feet where a clearly defined channel does not
exist, where the path of flooding is unpredictable and where velocity flow may be evident. Such
flooding is characterized by ponding or sheet flow.

Area of special flood hazard means the land in the floodplain within a community subject
to a one percent or greater chance of flooding in any given year. The area may be designated
as zone A on the Flood Hazard Boundary Map (FHBM). After detailed ratemaking has been
completed in preparation for publication of the FIRM, zone A usually is refined into zones A, AE,



AH, AO, A1-99, VO, V1-30, VE or V.

Base flood means the flood having a one percent chance of being equalled or exceeded
in any given year.

Basement means any area of the building having its floor subgrade (below ground level)
on all sides.

Critical feature means an integral and readily identifiable part of a flood protection
system, without which the flood protection provided by the entire system would be
compromised.

Development means any manmade change to improved or unimproved real estate,
including but not limited to buildings or other structures, mining, dredging, filling, grading,
paving, excavation, or drilling operations, storage of equipment or materials.

Elevated building means a nonbasement building built, in the case of a building in zones
A1-30, AE, A, A99, AQ, AH, B, C, X, and D, to have the top of the elevated floor, or, in the case
of a building in zones V1-30, VE, or V, to have the bottom of the lowest horizontal structure
member of the elevated floor elevated above the ground level by means of pilings, columns
(posts and piers), or shear walls parallel to the floor of the water and adequately anchored so
as not to impair the structural integrity of the building during a flood of up to the magnitude of
the base flood. In the case of zones A1-30, AE, A, A99, AO, AH, B, C, X, D, elevated building
also includes a building elevated by means of fill or solid foundation perimeter walls, with
openings sufficient to facilitate the unimpeded movement of floodwaters. In the case of zones
V1-30, VE, or V, elevated building also includes a building otherwise meeting the definition of
elevated building, even though the lower area is enclosed by means of breakaway walls, if the
breakaway walls meet the standards of section 60.3(e)(5) of the National Flood Insurance
Program regulations.

Existing construction means, for the purposes of determining rates, structures for which
the start of construction commenced before the effective date of the FIRM or before January 1,
1975, for FIRMs effective before that date. Existing construction may also be referred to as
existing structures.

Existing manufactured home park or subdivision means a manufactured home park or
subdivision for which the construction of facilities for servicing the lots on which the
manufactured homes are to be affixed (including, at a minimum, the installation of utilities, the
construction of streets, and either final site grading or the pouring of concrete pads) is
completed before the effective date of the floodplain management regulations adopted by a
community.

Expansion to an existing manufactured home park or subdivision means the preparation
of additional sites by the construction of facilities for servicing the lots on which the
manufactured homes are to be affixed (including the installation of utilities, the construction of
streets, and either final site grading or the pouring of concrete pads).

Flood or flooding means a general and temporary condition of partial or complete
inundation of normally dry land areas from:

(1) The overflow of inland or tidal waters;

(2) The unusual and rapid accumulation of runoff surface waters from any source.



Flood Insurance Rate Map (FIRM) means an official map of a community, on which the
Federal Emergency Management Agency has delineated both the areas of special flood
hazards and the risk premium zones applicable to the community.

Flood insurance study is the official report provided by the Federal Emergency
Management Agency. The report contains flood profiles, water surface elevation of the base
flood, as well as the Flood Boundary-Floodway Map.

Flood protection system means those physical structural works for which funds have
been authorized, appropriated, and expended and which have been constructed specifically to
modify flooding in order to reduce the extent of the areas within a community subject to a
special flood hazard and the extent of the depths of associated flooding. Such a system
typically includes hurricane tidal barriers, dams, reservoirs, levees, or dikes. These specialized
flood-modifying works are those constructed in conformance with sound engineering standards.

Highest adjacent use means the highest natural elevation of the ground surface prior to
construction next to the proposed walls of a structure.

Historic structure means any structure that is:

(a) Listed individually in the National Register of Historic Places (a listing maintained
by the Department of Interior) or preliminarily determined by the Secretary of the
Interior as meeting the requirements for individual listing on the National
Register;

(b) Certified or preliminarily determined by the Secretary of the Interior as
contributing to the historical significance of a registered historic district or a
district preliminarily determined by the Secretary to qualify as a registered
historic district;

(c) Individually listed on a state inventory of historic places in states with historic
preservation programs which have been approved by the Secretary of Interior; or

(d) Individually listed on a local inventory of historic places in communities with
historic preservation programs that have been certified either;

(1) By an approved state program as determined by the Secretary of the
Interior or;

(2) Directly by the Secretary of the Interior in states without approved
programs.

Levee means a manmade structure, usually an earthen embankment, designed and
constructed in accordance with sound engineering practices to contain, control, or divert the
flow of water so as to provide protection from temporary flooding.

Levee system means a flood protection system which consists of a levee, or levees, and
associated structures, such as closure and drainage devices, which are constructed and
operated in accordance with sound engineering practices.

Lowest floor means the lowest floor of the lowest enclosed area, including the
basement. An unfinished or flood resistant enclosure, useable solely for the parking of vehicles,
building access, or storage in an area other than a basement area is not considered a building's
lowest floor, provided that such enclosure is not built so as to render the structure in violation of



the applicable nonelevation design requirement of section 60.3 of the National Flood Insurance
Program regulations.

Manufactured home means a structure, transportable in one or more sections, which is
built on a permanent chassis and is designed for use with or without a permanent foundation
when connected to the required utilities. The term "manufactured home" does not include a
"recreational vehicle".

Manufactured home park or subdivision means a parcel (or contiguous parcels) of land
divided into two or more manufactured home lots for rent or sale.

Mean sea level means, for purposes of the National Flood Insurance Program, the
National Geodetic Vertical Datum (NGVD) of 1929, or other datum, to which base flood
elevations shown on a community's flood insurance rate map are referenced.

New construction means, for the purpose of determining insurance rates, structures for
which the "start of construction” commenced on or after the effective date of an initial FIRM or
after December 31, 1974, whichever is later, and includes any subsequent improvements to
such structures. For floodplain management purposes, "new construction" means structures for
which the "start of construction" commenced on or after the effective date of a floodplain
management regulation adopted by a community and includes any subsequent improvements
to such structures.

New manufactured home park or subdivision means a manufactured home park or
subdivision for which the construction of facilities for servicing the lots on which the
manufactured homes are to be affixed (including at a minimum, the installation of utilities, the
construction of streets, and either final site grading or the pouring of concrete pads) is
completed on or after the effective date of floodplain management regulations adopted by a
community.

Recreational vehicle means a vehicle which is (i) built on a single chassis; (ii) 400
square feet or less when measured at the largest horizontal projections; (iii) designed to be
self-propelled or permanently towable by a light duty truck; and (iv) designed primarily not for
use as a permanent dwelling but as temporary living quarters for recreational, camping, travel,
or seasonal use.

Start of construction, for other than new construction or substantial improvements under
the Coastal Barrier Resources Act (Pub. L. 97-348), includes substantial improvement and
means the date the building permit was issued, provided the actual start of construction, repair,
reconstruction, rehabilitation, addition, placement, or other improvement was within 180 days of
the permit date. The actual start means either the first placement of permanent construction of
a structure on a site, such as the pouring of a slab or footings, the installation of piles, the
construction of columns or any work beyond the stage of excavation, or the placement of a
manufactured home on a foundation. Permanent construction does not include land preparation
such as clearing, grading, and filling; nor does it include the installation of streets and/or
walkways; nor does it include excavation for a basement, footings, piers or foundations or the
erection of temporary forms; nor does it include the installation on the property of accessory
buildings, such as garages or sheds not occupied as dwelling units or not part of the main
structure. For a substantial improvement, the actual start of construction means the first
alteration of any wall, ceiling, floor, or other structural part of a building, whether or not that
alteration affects the external dimensions of the building.

Structure means a walled and roofed building, including a gas or liquid storage tank,



that is principally aboveground, as well as a manufactured home.

Substantial damage means damage of any origin sustained by a structure whereby the
cost of restoring the structure to its before damaged condition would equal or exceed 50
percent of the market value of the structure before the damage occurred.

Substantial improvement means any reconstruction, rehabilitation, addition, or other
improvement of a structure, the cost of which equals or exceeds 50 percent of the market value
of the structure before "start of construction" of the improvement. This includes structures which
have incurred "substantial damage", regardless of the actual repair work performed. The term
does not, however, include either: (1) Any project for improvement of a structure to correct
existing violations of state or local health, sanitary, or safety code specifications which have
been identified by the local code enforcement official and which are the minimum necessary
conditions or (2) Any alteration of a "historic structure", provided that the alteration will not
preclude the structure's continued designation as a "historic structure".

Variance means a grant of relief to a person from the requirements of this chapter when
specific enforcement would result in unnecessary hardship. A variance, therefore, permits
construction or development in a manner otherwise prohibited by this chapter. (For full
requirements see section 60.6 of the National Flood Insurance Program regulations.)

Violation means the failure of a structure or other development to be fully compliant with
the community's floodplain management regulations. A structure or other development without
the elevation certificate, other certifications, or other evidence of compliance required in section
60.3(b)(5), (c)(4), (c)(10), (d)(3), (e)(2), (e)4), or (e)(5) of the National Flood Insurance
Program regulations is presumed to be in violation until such time as that documentation is
provided.

Water surface elevation means the height, in relation to the National Geodetic Vertical
Datum (NGVD) of 1929 (or other datum, where specified), of floods of various magnitudes and
frequencies in the floodplains of coastal or riverine areas.

(Code 1962, § 4-9-2; Ord. No. 435, § 1, 4-23-96)

Definitions and rules of construction generally, § 1-2.

Sec. 4-168. General provisions.

(a) Lands to which this article applies. This article shall apply to all areas of special
flood hazard within the jurisdiction of the City.

(b) Basis for establishing the areas of special flood hazard. The areas of special
flood hazard identified by the Federal Emergency Management Agency in a
scientific and engineering report entitled, "The Flood Insurance Study for the City
of Truth or Consequences," dated July 16, 1996 with accompanying Flood
Insurance Rate Maps and Flood Boundary-Floodway Maps (FIRM and FBFM)
and any revisions thereto are hereby adopted by reference and declared to be a
part of this article.

(c) Establishment of development permit. A development permit shall be required to
ensure conformance with the provisions of this article.

(d) Compliance. No structure or land shall hereafter be located, altered, or have its
use changed without full compliance with the terms of this article and other



(e)

applicable regulations.

Abrogation and greater restrictions. This article is not intended to repeal,
abrogate, or impair any existing easements, covenants, or deed restrictions.
However, where this article and another conflict or overlap, whichever imposes
the more stringent restrictions shall prevail.

Interpretation. In the interpretation and application of this article, all provisions
shall be:

(1) Considered as minimum requirements;
(2) Liberally construed in favor of the Governing Body; and

(3) Deemed neither to limit nor repeal any other powers granted under state
statutes.

Warning and disclaimer of liability. The degree of flood protection required by
this article is considered reasonable for regulatory purposes and is based on
scientific and engineering considerations. On rare occasions greater floods can
and will occur, and flood heights may be increased by manmade or natural
causes. This article does not imply that land outside the areas of special flood
hazards or uses permitted within such areas will be free from flooding or flood
damages. This article shall not create liability on the part of the community or
any official or employee thereof for any flood damages that result from reliance
on this article or any administrative decision lawfully made thereunder.

(Code 1962, § 4-9-3; Ord. No. 435, § 2, 4-23-96)

Secs. 4-169—4-185. Reserved.

DIVISION 2. ADMINISTRATION [2]1(17)
Sec. 4-186. Administrator.
Secs. 4-187—4-205. Reserved.

Sec. 4-186. Administrator.

(@)

Designation of the Floodplain Administrator. The Floodplain Administrator shall
administer and implement the provisions of this article and other appropriate
sections of 44 CFR (National Flood Insurance Program Regulations) pertaining
to floodplain management.

Duties and responsibilities of the Floodplain Administrator. Duties and
responsibilities of the Floodplain Administrator shall include but not be limited to
the following:

(1) Maintain and hold open for public inspection all records pertaining to the
provisions of this article.

(2) Review permit application to determine whether proposed building site
will be reasonably safe from flooding.



3)

(10)

Review, approve, or deny all applications for development permits
required by adoption of this article.

Review permits for proposed development to assure that all necessary
permits have been obtained from those federal, state or local
governmental agencies, including section 404 of the Federal Water
Pollution Control Act Amendments of 1972, 33 U.S.C. 1334, from which
prior approval is required.

Where interpretation is needed as to the exact location of the boundaries
of the areas of special flood hazards (for example, where there appears
to be a conflict between a mapped boundary and actual field conditions),
the Floodplain Administrator shall make the necessary interpretation.

Notify, in riverine situations, adjacent communities and the state
coordinating agency, which is New Mexico State Engineer's Office, prior
to any alteration or relocation of a watercourse, and submit evidence of
such notification to the Federal Emergency Management Agency.

Assure that the flood carrying capacity within the altered or relocated
portion of any watercourse is maintained.

When base flood elevation data has not been provided in accordance
with section 4-168(b), the Floodplain Administrator shall obtain, review,
and reasonably utilize any base flood elevation data and floodway data
available from a federal, state, or other source, in order to administer the
provisions of section 4-206.

When a regulatory floodway has not been designated, the Floodplain
Administrator must require that no new construction, substantial
improvements, or other development (including fill) shall be permitted
within Zones A1-30 and AE on the community's FIRM, unless it is
demonstrated that the cumulative effect of the proposed development,
when combined with all other existing and anticipated development, will
not increase the water surface elevation of the base flood more than one
foot at any point within the community.

Under the provisions of 44 CFR Chapter 1, Section 65.12, of the National
Flood Insurance Program regulations, a community may approve certain
development in Zones A1-30, AE, AH, on the community's FIRM which
increases the water surface elevation of the base flood by more than one
foot, provided that the community first applies for a conditional FIRM
revision through FEMA.

Permit procedures.

(1)

Application for a development permit shall be presented to the Floodplain
Administrator on forms furnished by him and may include but not be
limited to plans in duplicate drawn to scale showing the location,
dimensions, and elevation of proposed landscape alterations, existing
and proposed structures, and the location of the foregoing in relation to
areas of special flood hazard. Additionally, the following information is
required:



(d)

Elevation, in relation to mean sea level, of the lowest floor,
including the basement, of all new and substantially improved
structures;

Elevation in relation to mean sea level to which any nonresidential
structure shall be floodproofed;

A certificate from a registered professional engineer or architect
that the nonresidential floodproofed structure shall meet the
floodproofing criteria of section 4-206(b)(2);

Description of the extent to which any watercourse or natural
drainage will be altered or relocated as a result of proposed
development;

Maintain a record of all such information in accordance with the
provisions of this article.

(2) Approval or denial of a development permit by the Floodplain
Administrator shall be based on all of the provisions of this article and the
following relevant factors:

a.

The danger to life and property due to flooding or erosion
damage;

The susceptibility of the proposed facility and its contents to flood
damage and the effect of such damage on the individual owner;

The danger that materials may be swept onto other lands to the
injury of others;

The compatibility of the proposed use with existing and
anticipated development;

The safety of access to the property in times of flood for ordinary
and emergency vehicles;

The costs of providing governmental services during and after
flood conditions, including maintenance and repair of streets and
bridges, and public utilities and facilities such as sewer, gas,
electrical, and water systems;

The expected heights, velocity, duration, rate of rise and sediment
transport of the floodwaters, and the effects of wave action, if
applicable, expected at the site;

The necessity to the facility of a waterfront location, where
applicable;

The availability of alternative locations, not subject to flooding or
erosion damage, for the proposed use;

The relationship of the proposed use to the comprehensive plan
for that area.

Variance procedures.



(7)

The Appeal Board, as established by the community, shall hear and
render judgment on requests for variances from the requirements of this
article.

The Appeal Board shall hear and render judgment on an appeal only
when it is alleged there is an error in any requirement, decision, or
determination made by the Floodplain Administrator in the enforcement
or administration of this article.

Any person aggrieved by the decision of the Appeal Board may appeal
such decision to the courts of competent jurisdiction.

The Floodplain Administrator shall maintain a record of all actions
involving an appeal and shall report variances to the Federal Emergency
Management Agency upon request.

Variances may be issued for the reconstruction, rehabilitation, or
restoration of structures listed on the National Register of Historic Places
or the state inventory of historic places, without regard to the procedures
set forth in the remainder of this article.

Variances may be issued for new construction and substantial
improvements to be erected on a lot of one-half acre or less in size
contiguous to and surrounded by lots with existing structures constructed
below the base flood level, providing the relevant factors in subsection
(c)(2) of this section have been fully considered. As the lot size increases
beyond one-half acre, the technical justification required for issuing the
variances increases.

Upon consideration of the factors noted above and the intent of this
article, the Appeal Board may attach such conditions to the granting of
variances as it deems necessary to further the purpose and objectives of
section 4-166.

Variances shall not be issued within any designated floodway if any
increase in flood levels during the base flood discharge would result.

Variances may be issued for the repair or rehabilitation of historic
structures upon a determination that the proposed repair or rehabilitation
will not preclude the structure's continued designation as a historic
structure and the variance is the minimum necessary to preserve the
historic character and design of the structure.

Prerequisites for granting variances.

a. Variances shall only be issued upon a determination that the
variance is the minimum necessary, considering the flood hazard,
to afford relief.

b. Variances shall only be issued upon:
1. Showing of good and sufficient cause;

2. A determination that failure to grant the variance would



result in exceptional hardship to the applicant; and

3. A determination that the granting of a variance will not
result in increased flood heights, additional threats to
public safety, or extraordinary public expense, create
nuisances, cause fraud on or victimization of the public, or
conflict with existing local laws or ordinances.

o} Any applicant to whom a variance is granted shall be given written
notice that the structure will be permitted to be built with a lowest
floor elevation below the base flood elevation, and that the cost of
flood insurance will be commensurate with the increased risk
resulting from the reduced lowest floor elevation.

(11) Variances may be issued by a community for new construction and
substantial improvements and for other development necessary for the
conduct of a functionally dependent use provided that:

a. The criteria outlined in subsection (d)(1) to (d)(9) of this section
are met; and
b. The structure or other development is protected by methods that

minimize flood damages during the base flood and create no
additional threats to public safety.

(Code 1962, § 4-9-4; Ord. No. 435, §§ 3—5, 4-23-96)

Secs. 4-187—4-205. Reserved.

DIVISION 3. PROVISIONS FOR FLOOD HAZARD REDUCTION
Sec. 4-206. Standards.

Sec. 4-207. Flood hazard areas.

Sec. 4-208. Stop work orders.

Secs. 4-209—4-225. Reserved.

Sec. 4-206. Standards.

(a)

General standards. In all areas of special flood hazards the following provisions
are required for all new construction and substantial improvements:

(1) All new construction or substantial improvements shall be designed or
modified and adequately anchored to prevent flotation, collapse, or lateral
movement of the structure resulting from hydrodynamic and hydrostatic
loads, including the effects of buoyancy.

(2) All new construction or substantial improvements shall be constructed by
methods and practices that minimize flood damage.

(3) All new construction or substantial improvements shall be constructed



(7)

with materials resistant to flood damage.

All new construction or substantial improvements shall be constructed
with electrical, heating, ventilation, plumbing, air conditioning equipment,
and other service facilities that are designed and/or located so as to
prevent water from entering or accumulating within the components
during conditions of flooding.

All new and replacement water supply systems shall be designed to
minimize or eliminate infiltration of floodwaters into the system.

New and replacement sanitary sewage systems shall be designed to
minimize or eliminate infiltration of floodwaters into the systems and
discharge from the systems into floodwaters; and

Onsite waste disposal systems shall be located to avoid impairment to
them or contamination from them during flooding.

Specific standards. In all areas of special flood hazards where base flood
elevation data have been provided as set forth in section 4-168(b), section
4-186(b)(8) or subsection (c)(3) of this section, the following provisions are
required:

(1)

(2)

Residential construction. New construction and substantial improvement
of any residential structure shall have the lowest floor including the
basement, elevated to or above base flood elevation. A registered
professional engineer, architect, or land surveyor shall submit a
certification to the Floodplain Administrator that the standard of this
subsection as proposed in section 4-186(c)(1)a. is satisfied.

Nonresidential ~ construction. New construction and substantial
improvements of any commercial, industrial, or other nonresidential
structure shall either have the lowest floor, including basement, elevated
to or above the base flood level or, together with attendant utility and
sanitary facilities, be designed so that below the base flood level the
structure is watertight with walls substantially impermeable to the
passage of water and with structural components having the capability of
resisting hydrostatic and hydrodynamic loads and effects of buoyancy. A
registered professional engineer or architect shall develop and/or review
structural design, specifications, and plans for the construction, and he
shall certify that the design and methods of construction are in
accordance with accepted standards of practice as outlined in this
subsection. A record of such certification which includes the specific
elevation, in relation to mean sea level, to which such structures are
floodproofed shall be maintained by the Floodplain Administrator.

Enclosures. New construction and substantial improvements, with fully
enclosed areas below the lowest floor that are usable solely for parking of
vehicles, building access or storage in an area other than a basement
and which are subject to flooding shall be designed to automatically
equalize hydrostatic flood forces on exterior walls by allowing for the entry
and exit of floodwaters. Designs for meeting this requirement must either
be certified by a registered professional engineer or architect or meet or



exceed the following minimum criteria:

a.

A minimum of two openings having a total net area of not less
than one square inch for every square foot of enclosed area
subject to flooding shall be provided.

The bottom of all openings shall be no higher than one foot above
grade.

Openings may be equipped with screens, louvers, valves, or other
coverings or devices provided that they permit the automatic entry
and exit of floodwaters.

(4) Manufactured homes.

a.

Require that all manufactured homes to be placed within Zone A
on a community's FHBM or FIRM shall be installed using methods
and practices which minimize flood damage. For the purposes of
this requirement, manufactured homes must be elevated and
anchored to resist flotation, collapse, or lateral movement.
Methods of anchoring may include, but are not limited to, use of
over-the-top or frame ties to ground anchors. This requirement is
in addition to applicable State and local anchoring requirements
for resisting wind forces.

Require that manufactured homes that are placed or substantially
improved within Zones A1-30, AH, and AE on the community's
FIRM on sites (i) outside of a manufactured home park or
subdivision, (ii) in a new manufactured home park or subdivision,
(iii) in an expansion to an existing manufactured home park or
subdivision, or (iv) in an existing manufactured home park or
subdivision on which a manufactured home has incurred
"substantial damage" as a result of a flood, be elevated on a
permanent foundation such that the lowest floor of the
manufactured home is elevated to or above the base flood
elevation and be securely anchored to an adequately anchored
foundation system to resist flotation, collapse, and lateral
movement.

Require that manufactured homes be placed or substantially
improved on sites in an existing manufactured home park or
subdivision with Zones A1-30, AH and AE on the community's
FIRM that are not subject to the provisions of paragraph (4) of this
section be elevated so that either;

(i the lowest floor of the manufactured home is at or above
the base flood elevation, or

(ii) the manufactured home chassis is supported by reinforced
piers or other foundation elements of at least equivalent
strength that are no less than 36 inches in height above
grade and be securely anchored to an adequately
anchored foundation system to resist flotation, collapse,



and lateral movement.

Recreational vehicles. Require that recreational vehicles placed on sites
within Zones A1-30, AH, and AE on the community's FIRM either (i) be
on the site for fewer than 180 consecutive days, (ii) be fully licensed and
ready for highway use, or (iii) meet the permit requirements of Article 4,
Section C(1), and the elevation and anchoring requirements for
"manufactured homes" in paragraph (4) of this section. A recreational
vehicle is ready for highway use if it is on its wheels or jacking system, is
attached to the site only by quick disconnect type utilities and security
devices, and has no permanently attached additions.

Standards for subdivision proposals.

(1)

(2)

All subdivision proposals, including manufactured home parks and
subdivisions, shall be consistent with the provisions of this chapter.

All proposals for the development of subdivisions, including manufactured
home parks and subdivisions, shall meet the development permit
requirements of sections 4-168(c), 4-186(c) and the provisions of this
section.

Base flood elevation data shall be generated for subdivision proposals
and other proposed development, including manufactured home parks
and subdivisions, which are greater than 50 lots or five acres, whichever
is lesser, if not otherwise provided pursuant to section 4-168(b) or section
4-186(b).

All subdivision proposals, including manufactured home parks and
subdivisions, shall have adequate drainage provided to reduce exposure
to flood hazards.

All subdivision proposals, including manufactured home parks and
subdivisions, shall have public utilities and facilities such as sewer, gas,
electrical, and water systems located and constructed to minimize or
eliminate flood damage.

Standards for areas of shallow flooding (AO/AH Zones). Located within the areas
of special flood hazard established in Article 3, Section B, are areas designated
as shallow flooding. These areas have special flood hazards associated with
base flood depths of one to three feet where a clearly defined channel does not
exist and where the path of flooding is unpredictable and where velocity flow may
be evident. Such flooding is characterized by ponding or sheet flow; therefore,
the following provisions apply:

(1)

(2)

All new construction and substantial improvements of residential
structures have the lowest floor (including basement) elevated above the
highest adjacent grade at least as high as the depth number specified in
feet on the community's FIRM (at least two feet if no depth number is
specified).

All new construction and substantial improvements of non-residential
structures:



(i) have the lowest floor (including basement) elevated above the
highest adjacent grade at least as high as the depth number
specified in feet on the community's FIRM (at least two feet if no
depth number is specified).

(i) together with attendant utility and sanitary facilities be designed so
that below the base flood level the structure is watertight with
walls substantially impermeable to the passage of water and with
structural components having the capability of resisting
hydrostatic and hydrodynamic loads of effects of buoyancy.

(3) A registered professional engineer or architect shall submit a certification
to the Floodplain Administrator that the standards of this Section, as
proposed in Article 4, Section C(1)a., are satisfied.

4) Require within Zones AH or AO adequate drainage paths around
structures on slopes, to guide flood waters around and away from
proposed structures.

(Code 1962, § 4-9-5; Ord. No. 435, § 6, 4-23-96)

Sec. 4-207. Flood hazard areas.

(a)

A building permit from the City must be obtained from the City Building Inspector
after he determines that a proposed building site is reasonably safe from
flooding. If a flood hazard exists, as shown on exhibit A, adopted by reference in
this section, Federal Emergency Management Agency Flood Hazard Boundary
Maps No. H 01-0 through H 01-04, for the City, dated June 28, 1974, and
revised February 7, 1975, which maps show the areas indicated thereon as
subject to flooding, then any proposed new construction, additions, or
improvements, including prefabricated and mobile homes, must:

(1) Use methods, practices, and materials that will minimize flood damage to
structures, buildings, and utility equipment. The Building Inspector will
use the Federal Emergency Management Agency manual "Elevated
Residential Structures" when applicable, and the Chief of Engineers, U.S.
Army, manual "Flood Proofing Regulations" for nonresidential structures,
such as commercial and industrial buildings or additions or substantial
improvements to such existing structures, and the New Mexico
Construction Industry Commission's uniform building code and revisions,
and the regulations of the Mobile Home Commission. In addition to the
above requirements, floodproofing and clearance from ground level to the
first floor of residential structures must not be less than 24 inches, must
require that within the flood hazard zone all new construction and
substantial improvements of nonresidential structures have the lowest
floor elevated above the crown of the nearest street to the structure or
above the depth and numbers specified on the federal insurance rate
map together with attendant utility and sanitary facilities to be completely
floodproof to or above the level so that any space below that level is
watertight with walls substantially impermeable to the passage of water
and with structural components having the capability of resisting



(3)

hydrostatic and hydrodynamic loads and effects of buoyancy. The flood
hazard zone is defined as an area of special flood hazards having
shallow water depths and/or unpredictable flow paths between one foot
and three feet.

The Building Inspector's responsibilities include new construction,
substantial improvements and additions to existing structures, and the
installation, anchoring additions to, and improvements to mobile homes.

Mobile homes must be designed or modified and adequately anchored to
prevent flotation, collapse, or lateral movement of the structure. No
mobile home shall be placed in a floodway except in an existing mobile
home park or existing mobile home subdivision.

a. Anchor standards for mobile homes required:

1. Over-the-top ties are required at each of the four corners
of mobile homes with two additional ties to a side at
intermediate locations; and mobile homes of less than 50
feet long require one additional tie to a side;

2. Frame ties at each corner of the mobile home are required
with five additional ties to a side at intermediate points;
and, on mobile homes of less than 50 feet in length, an
additional four ties to a side are required;

3. All components of the anchoring system must be capable
of carrying a force of 4,800 pounds; and
4. Any additions to a mobile home must be similarly
anchored.
b. Where the mobile home housing unit manufacturer has issued

specific instructions for footing and piers, those instructions
should be followed except that the footing and pier specifications
as prescribed by the New Mexico Mobile Home Commission are
the minimum permitted.

C. An evacuation plan indicating all alternate vehicular access and
escape routes shall be filed with the appropriate disaster
preparedness authorities for mobile home parks and mobile home
subdivisions located within zone A as shown on the flood hazard
boundary map for the City.

No person shall construct or cause to be constructed any structure or
improvement, addition to any structure, residential, industrial, commercial, or
otherwise, without first obtaining a building permit from the Building Inspector of

the City.

Proposed subdivisions and land use areas shall be reviewed by the City Building
Inspector to assure, among other things, the following:

(1)

That all proposals for construction provide for methods to minimize flood
damage;



(2) That all public utilities and facilities such as sewage, gas, electrical
service, and water systems are located and constructed so as to
minimize the possibility of flood damage;

(3) That adequate drainage is provided for so as to reduce exposure to flood
hazards;

(4) Base flood elevation data shall be generated for subdivision proposals
and other proposed developments which are greater than the lesser of 50
lots or five acres.

All new and replacement water supply systems and/or sanitary sewerage
systems shall be designed to minimize or eliminate infiltration of floodwaters into
the system and discharges from the system into the floodwaters. All onsite waste
disposal systems shall be located so as to avoid impairment to them or
contamination from them during flooding.

Upon completion of any work or of the construction of any building under a
building permit granted as aforesaid, the owner of such building permit shall
report such completion to the Building Inspector. The Building Inspector shall,
after completion, or at any time during the course of the work for which the
building permit shall have been granted, cause an inspection of such building to
be made. If there is evidence that any requirement of the law or of any applicable
ordinance has not been complied with, the City shall commence prosecution
under such law or ordinance to take the necessary steps to secure compliance.
The completion of such work shall be noted on the original building permit. The
Building Inspector shall indicate on the building permit the height and the
mandatory floodproofing, and all clearances from ground levels of the first floor.
The completed building permit shall be kept on file by the City Clerk.

The City Manager shall review proposed developments with the City to assure
that all necessary permits have been received from those governmental
agencies from which approval is required by federal or state law, including
section 404 of the Federal Water Pollution Control Act Amendments 1972, 33
USC 1334.

(1) He shall assure that the alteration of any watercourse shall not diminish
the floodwater carrying capacity of the watercourse;

(2) He shall assure that any manmade changes in the landscape shall not
adversely affect or increase flooding in Truth or Consequences;

(3) He shall request of the Village of Williamsburg and of the Sierra County
Commission to advise and consult with the City before permitting the
alteration of any watercourse, construction of any building or structure, or
change in the landscapes that will adversely affect the City of Truth or
Consequences flood hazard.

(4) The Governing Body of the City shall:

a. Restrict or prohibit the uses that are dangerous to the health,
safety, or property of the citizens of the City or of the City in times
of flood, or which might cause excessive increases in flood height



or velocity;

b. Control the alteration of natural floodplains, their protective
barriers, and stream channels;

C. Prevent the construction of barriers which would divert
floodwaters and subject the City to greater flood hazards.

(9) The decree of flood protection required by this article is considered reasonable
for regulatory purposes and is based upon the minimum requirements
established by the Federal Insurance Administration of the U.S. Department of
Housing and Urban Development, the New Mexico State Engineer, the New
Mexico Construction Industries Commission, the General Construction Board,
the Mobile Home Housing Commission, and the ordinances of the City.

(Code 1962, § 4-1-2)
Editor's note—

Exhibit A, referred to in subsection (a) of this section, is not printed in this Code, but is
on file in the office of the City Clerk.

Sec. 4-208. Stop work orders.

Upon notice from the Floodplain Administrator that work on any building, structure, dike,
bridge, or any improvement which would affect water drainage, is being done contrary to the
provisions of this regulation, or in a dangerous or unsafe manner, such work shall be
immediately stopped. Such notice shall be in writing and shall be given to the owner of the
property or his agent, or to the person doing the work, and shall state the conditions under
which work may be resumed. Where an emergency exists, no written notice shall be required to
be given by the Floodplain Administrator, provided, written notice shall be in writing and shall be
given to the owner of the property or his agent, or to the person doing the work, and shall state
the conditions under which work may be resumed. Where an emergency exists, no written
notice shall be required to be given by the Floodplain Administrator, provided, written notice
shall follow within 24 hours from the time oral notice to stop work is issued.

(Ord. No. 435, § 7, 4-23-96)

Secs. 4-209—4-225. Reserved.

ARTICLE IV. DANGEROUS AND UNSAFE STRUCTURES [31(18)
Sec. 4-226. Penalty.

Sec. 4-227. Prohibited.

Sec. 4-228. Unsafe structures or premises.

Sec. 4-229. Dangerous structures or premises.

Sec. 4-230. Determination.

Sec. 4-231. Procedure to abate.



Sec. 4-232. Removal and appeal.

Sec. 4-233. Recording of lien; interest rate on lien.
Sec. 4-234. Emergency action.

Sec. 4-235. Owner is absent from the city.

Secs. 4-236—4-300. Reserved.

Sec. 4-226. Penalty.
Violations of this article are punishable as provided in section 1-10.
(Ord. No. 640, § 1, 9-24-13)

Sec. 4-227. Prohibited.
It shall be unlawful for any person or persons, corporation or entity to:

(1) Maintain or permit the existence of any dangerous or unsafe building or structure
within the city;

(2) Fail to repair, remodel or renovate any building or structure designated as
dangerous or unsafe, or any building moved within the city;

(3) For the owner, occupant, or person in custody of any dangerous building to allow
or permit the same to remain in a dangerous condition and to permit any building
or structure to be occupied while it is or remains in a dangerous condition.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-228. Unsafe structures or premises.

An unsafe structure is one that is found to be dangerous to the life, health, property or
safety of the public or the occupants of the structure by not providing minimum safeguards to
protect or warn occupants in the event of fire, or because such structure is so damaged,
decayed, dilapidated, structurally unsafe or of such faulty construction or unstable foundation,
that partial or complete collapse is possible.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-229. Dangerous structures or premises.

For the purpose of this Code, any building, structure or premises that have any or all of
the conditions or defects described below shall be considered dangerous:

(1) Any door which is unsecured or any door, aisle, passageway, stairway or other
means of egress, including windows, that does not conform to the current New
Mexico Building Code and Fire Code as adopted by the authority having
jurisdiction relating to the requirement for existing buildings.

(2) The walking surface of any aisle, passageway, stairway, exit or other means of



(4)

(5)

(6)

egress is so warped, worn, loose, torn or otherwise unsafe as to not provide safe
and adequate means of egress.

Any portion of a building, structure, or appurtenance that has been damaged by
fire, earthquake, wind, flood, deterioration, neglect, abandonment, vandalism or
by any other cause to such an extent that it is likely to partially or completely
collapse, or to become detached or dislodged.

Damage of any origin sustained by a structure whereby the cost of restoring the
structure to it's before damaged condition would equal or exceed 50 percent of
the market value of the structure before the damage occurred.

Any portion of a building, or any member, appurtenance or ornamentation on the
exterior thereof that is not of sufficient strength or stability, or is not so anchored,
attached or fastened in place so as to be capable of resisting natural or artificial
loads required by the New Mexico Building Code.

The building or structure, or part of the building or structure, because of
dilapidation, deterioration, decay, faulty construction, the removal or movement
of some portion of the ground necessary for the support, or for any other reason,
is likely to partially or completely collapse, or some portion of the foundation or
underpinning of the building or structure is likely to fail or give way.

The building or structure is neglected, damaged, dilapidated, unsecured or
abandoned so as to become an attractive nuisance to children who might play in
the building or structure to their danger, becomes a harbor for vagrants,
criminals or persons, or enables persons to resort to the building or structure for
committing a nuisance or an unlawful act.

Any building or structure has been constructed, exists or is maintained in
violation of any specific requirements or prohibition applicable to such building or
structure provided by the approved building or fire code of the jurisdiction, or of
any law or ordinance to such an extent as to present either a substantial risk of
fire, building collapse or any other threat to life and safety.

A building or structure, used or intended to be used for dwelling purposes,
because of inadequate maintenance, dilapidation, decay, damage, faulty
construction or arrangement, inadequate light, ventilation, mechanical or
plumbing system, or otherwise, is determined by the enforcement officer to be
unsanitary, unfit for human habitation or in such a condition that is likely to cause
sickness or disease.

Any portion of a building remaining on a site after a demolition or destruction of
the building or structure or whenever any building or structure is abandoned so
as to constitute such building or portion thereof an attractive nuisance or hazard
to the public.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-230. Determination.

When the building inspector suspects that a building or structure may be unsafe or
dangerous, he shall perform a complete inspection and generate a report on the condition of



the structure.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-231. Procedure to abate.

(a)

Whenever the building inspector shall be of the opinion that any building or
structure in the city is a dangerous or unsafe building, the building inspector shall
prepare a written notice to be served upon the legal owner of record thereof, and
upon the occupant thereof, if any, by certified mail or by personal service to the
last known address. Such notice shall state that the building has been declared
to be in a dangerous condition, and that such dangerous condition(s) must be
removed or remedied by repairing or altering the building or by demolishing it;
and that the condition must be remedied within a fixed period of time not to
exceed 90 days.

Based on the report submitted by the aforementioned official, the city
commission may, by formal resolution, find the property to be dangerous. A copy
of the resolution shall be served on the owner, occupant or agent in charge of
the building, structure or premises. If the owner, as shown by the real estate
records of the county clerk, occupant or agent in charge of the building, structure
or premises cannot be served within the city, a copy of the resolution shall be
posted on the building, structure or premises and a copy of the resolution shall
be published one time.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-232. Removal and appeal.

(@)

Within ten days of the receipt of a copy of the resolution or of the posting and
publishing of a copy of the resolution, the owner, occupant or agent in charge of
the building, structure or premises shall commence removing the building,
structure, ruin, rubbish, wreckage or debris, or file a written objection with the city
clerk asking for a hearing before the governing body of the municipality.

If a written objection is filed as required in this section, the city shall:
(1) Fix a date for a hearing on its resolution and the objection;

(2) Consider all evidence for and against the removal resolution at the
hearing; and

(3) Determine if its resolution should be enforced or rescinded.

Any person aggrieved by the determination of the governing body may appeal to
the district court by:

(1) Giving notice of appeal to the governing body within five days after the
determination made by the governing body; and

(2) Filing a petition in the district court within 20 days after the determination
made by the governing body. The district court shall hear the matter de
novo and enter judgment in accordance with its findings.



(d)

(e)

If the owner, occupant or agent in charge of the building, structure or premises
fails to commence removing the building, structure, ruins, rubbish, wreckage or
debris:

(1) Within ten days of being served a copy of the resolution or of the posting
and publishing of the resolution; or

(2) Within five days of the determination by the governing body that the
resolution shall be enforced; or

(3) After the district court enters judgment sustaining the determination of the
governing body, the municipality may remove the building, structure,
ruins, rubbish, wreckage or debris at the cost and expense of the owner.
The reasonable cost of the removal shall constitute a lien against the
building, structure, ruin, rubbish, wreckage or debris so removed and
against the lot or parcel of land from which it was removed. The lien shall
be foreclosed in the manner provided in sections 3-36-1 through 3-36-6
NMSA 1978.

The municipality may pay for the costs of removal of any condemned building,
structure, wreckage, rubbish or debris by granting to the person removing such
materials, the legal title to all salvageable materials in lieu of all other
compensation.

Any person or firm removing any condemned building, structure, wreckage,
rubbish or debris shall leave the premises from which the material has been
removed in a clean, level and safe condition, suitable for further occupancy or
construction and with all excavations filled.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-233. Recording of lien; interest rate on lien.

(a)

(b)

It shall be the duty of the city clerk to make out, sign, attest, file and record in the
office of the county clerk, a claim of lien upon premises described in any
delinquent assessment roll.

Such lien shall bear interest at the rate of eight percent per annum from the date
of filing until paid, together with reasonable attorney fees for the foreclosure of
same.

(Ord. No. 640, § 1, 9-24-13)

Sec. 4-234. Emergency action.

In cases where it reasonably appears that there is immediate danger to the life or safety
of any person unless a dangerous building is immediately repaired, vacated, or demolished, the
building inspector shall report such facts to the city manager or his designee, and the city
manager or his designee shall cause the immediate repair, vacation, or demolition of such
dangerous building. The costs of such emergency, repair, vacation, or demolition of such
dangerous building shall be collected in the same manner as provided in sections 4-232 and

4-233.



(Ord. No. 640, § 1, 9-24-13)

Sec. 4-235. Owner is absent from the city.

In the cases, except emergency cases, where the owner, occupant, lessee, or
mortgagee is absent from the city, all notices or orders provided for in this article shall be sent
by registered mail to the owner, occupant, mortgagee, lessee, and all other persons having an
interest in the building, as shown by the land records of the Recorder of Deeds of the County of
Sierra, to the last known address of each, and a copy of such notice shall be posted in a
conspicuous place on the dangerous building to which it relates. Such mailing and posting shall

be deemed adequate service.
(Ord. No. 640, § 1, 9-24-13)

Secs. 4-236—4-300. Reserved.

ARTICLE V. FAIR HOUSING [4](19)

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

4-301.
4-302.
4-303.
4-304.
4-305.
4-306.
4-307.
4-308.
4-309.
4-310.
4-311.
4-312.
4-313.
4-314.
4-315.

Policy.

Definitions.

Unlawful practice.

Discrimination in the sale or rental of housing.
Discrimination in residential real estate—Related transactions.
Discrimination in the provision of brokerage services.
Exemption.

Administration.

Education and conciliation.

Enforcement.

Investigations; subpoenas; giving of evidence.
Enforcement by private persons.

Interference, coercion or intimidation.

Separability of provisions.

Prevention of intimidation in fair housing cases.

Secs. 4-316—4-400. Reserved.

Sec. 4-301. Policy.

It is the policy of City of Truth or Consequences to provide, within constitutional

limitations, for fair housing throughout the City of Truth or Consequences.



(Ord. No. 568, § 1, 2-27-07)

Sec. 4-302. Definitions.

[The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:]

"Aggrieved person” includes any person who:
(1) Claims to have been injured by a discriminatory housing practice; or

(2) Believes that they will be injured by a discriminatory housing practice that is
about to occur.

"Chief Elected Official" means the person who holds the highest elected position of the
local unit of government and who is signatory to the Small Cities Community Development
Block Grant agreement with the Local Government Division.

"Complainant” means the person (including the Chief Elected Official) who files a
complaint under section 4-310.

"Discriminatory housing practice” means an act that is unlawful under section 4-304,
4-305 or 4-306 of this article.

"Dwelling” means any building, structure or portion thereof which is occupied as,
designed or intended for occupancy as a residence by one or more families, and any vacant
land which is offered for sale or lease for the construction or location thereon of any such
building, structure or portion thereof.

"Familial status” means one or more individuals (who have not attained the age of 18
years) being domiciled with:

(1) A parent or another person having legal custody of such individual or individuals;
or

(2) The designee of such parent or other person having such custody, with the
written permission of such parent or other person.

The protections afforded against discrimination on the basis of familial status shall apply
to any person who is pregnant, or is in the process of securing legal custody of any individual
who has not attained the age of 18 years.

"Family" includes a single individual.
"Handicap" means, with respect to a person:

(1) A physical or mental impairment which substantially limits one or more of such
person's major life activities;

(2) A record of having such an impairment; or

(3) Being regarded as having such an impairment, but such term does not include
current, illegal use of or addiction to, a controlled substance (as defined in
Section 102 of the Controlled Substances Act [21 U.S.C. 802]).



"Person” includes one or more individuals, corporations, partnerships, associations,
labor organizations, legal representatives, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in bankruptcy, receivers and fiduciaries.

"Respondent” means:

(1) The person or other entity accused in a complaint of an unfair housing practice;
and

(2) Any other person or entity identified in the course of investigation and notified as
required with respect to respondents so identified under section 4-310.

"To rent” includes to lease, to sublease, to let and otherwise to grant for a consideration
the right to occupy premises owned by the occupant.

(Ord. No. 568, § 2, 2-27-07)

Sec. 4-303. Unlawful practice.

Subject to the provisions of subsection (2) and section 4-307, the prohibitions against
discrimination in the sale or rental of housing set forth in this section shall apply to:

(1) All dwellings except as exempted by subsection (2).
(2) Nothing in section 4-304 shall apply to:

a. Any single-family house sold or rented by an owner: Provided, that such
private individual owner does not own more than three such single-family
houses at any one time: Provided further, that in the case of the sale of
any such single-family house by a private individual owner not residing in
such house at the time of such sale, or who was not the most recent
resident of such house prior to such sale, the exemption granted by this
subsection shall apply only with respect to one such sale within any
24-month period: Provided further, that such bona fide private individual
owner does not own any interest in, nor is there owned or reserved on his
behalf, under any express or voluntary agreement, title to, or any right to
all or a portion of the proceeds from the sale or rental of, more than three
such single-family houses at any one time: Provided further, that the sale
or rental of any such single-family house shall be excepted from the
application of this article only if such house is sold or rented

+ Without the use in any manner of the sales or rental facilities or the sales or rental services
of any real estate broker, agent or salesperson or of such facilities or services of any person in
the business of selling or renting dwellings, or of any employee or agent of any such broker,
agent, salesperson or person, and

+ Without the publication, posting or mailing, after notice of any advertisement or written
notice in violation of section 4-304(3) of this article, but nothing in this provision shall prohibit
the use of attorneys, escrow agents, abstractors, title companies, and other such professional
assistance as necessary to perfect or transfer the title, or

b. Rooms or units in dwellings contained living quarters occupied or
intended to be occupied by no more than four families living



(3)

independently of each other, if the owner actually maintains and occupies
one of such living quarters as their residence.

For the purposes of subsection (2), a person shall be deemed to be in the
business of selling or renting dwellings if:

a. They have, within the preceding 12 months, participated as principal in
three or more transactions involving the sale or rental of any dwelling or
any interest therein; or

b. They have, within the preceding 12 months, participated as agent, other
than in the sale of their own personal residence in providing sales or
rental facilities or sales or rental services in two or more transactions
involving the sale or rental of any dwelling or any interest therein; or

C. They are the owner of any dwelling designed or intended for occupancy
by, or occupied by, five or more families.

(Ord. No. 568, § 3, 2-27-07)

Sec. 4-304. Discrimination in the sale or rental of housing.

As made applicable by section 4-303 and except as exempted by sections 4-303(2) and
4-307, it shall be unlawful:

(1)

(2)

To refuse to sell or rent after the making of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or otherwise make unavailable or deny, a
dwelling to any person because of race, color, religion, sex, handicap, familial
status or national origin.

To discriminate against any person in the terms, conditions or privileges of sale
or rental of a dwelling, or in the provision of services or facilities in connection
therewith, because of race, color, religion, sex, handicap, familial status or
national origin.

To make, print or publish, or cause to be made, printed or published any notice,
statement or advertisement, with respect to the sale or rental of a dwelling that
indicates any preference, limitation or discrimination based on race, color,
religion, sex, handicap, familial status or national origin, or an intention to make
any such preference, limitation or discrimination.

To represent to any person because of race, color, religion, sex, handicap,
familial status or national origin that any dwelling is not available for inspection,
sale or rental when such dwelling is in fact so available.

For profit, to induce or attempt to induce any person to sell or rent any dwelling
by representations regarding the entry or prospective entry into the
neighborhood of a person or persons of a particular race, color, religion, sex,
handicap, familial status or national origin.

(Ord. No. 568, § 4, 2-27-07)

Sec. 4-305. Discrimination in residential real estate—Related transactions.



(a) In general. It shall be unlawful for any person or other entity whose business
includes engaging in residential real estate-related transactions to discriminate
against any person in making available such a transaction, or in the terms or
conditions of such a transaction, because of race, color, religion, sex, handicap,
familial status or national origin.

(b) Definition. As used in this section, the term "residential real estate-related
transaction" means any of the following:

(1) The making or purchasing of loans or providing other financial
assistance:

* For purchasing, constructing, improving, repairing or maintaining a dwelling; or
» Secured by residential real estate.
(2) The selling, brokering or appraising of residential real property.

(c) Appraisal exemption. Nothing in this article prohibits a person engaged in the
business of furnishing appraisals of real property to take into consideration
factors other than race, color, religion, sex, handicap, familial status or national
origin.

(Ord. No. 568, § 5, 2-27-07)

Sec. 4-306. Discrimination in the provision of brokerage services.

It shall be unlawful to deny any person access to or membership or participation in any
multiple-listing service, real estate brokers organization, or other service, organization, or facility
relating to the business of selling or renting dwellings, or to discriminate against them in the
terms or conditions of such access, membership or participation because of race, color,
religion, sex, handicap, familial status or national origin.

(Ord. No. 568, § 6, 2-27-07)

Sec. 4-307. Exemption.

Nothing in this article shall prohibit a religious organization, association or society or any
nonprofit institution or organization operated, supervised or controlled by, or in conjunction with,
a religious organization, association or society, from limiting the sale, rental or occupancy of
dwellings which it owns or operates for other than a commercial purpose to persons of the
same religion, or from giving preference to such persons, unless membership in such religion is
restricted on account of race, color, national origin or handicap. Nor shall anything in this article
prohibit a private club not in fact open to the public, which as an incident to its primary purpose
or purposes provides lodgings which it owns or operates for other than a commercial purpose,
from limiting the rental or occupancy of such lodgings to its members or from giving preference
to its members.

(Ord. No. 568, § 7, 2-27-07)

Sec. 4-308. Administration.

(a) The authority and responsibility for administering this article shall be in the Chief



(c)

Elected Official of the City.

The Chief Elected Official may delegate any of these functions, duties and
powers to employees of the City or to boards of such employees, including
functions, duties and powers with respect to investigating, conciliating, hearing,
determining ordering, certifying, reporting or otherwise acting as to any work,
business or matter under this article. The Chief Elected Official shall by rule
prescribe such rights of appeal from the decisions of their hearing examiners, to
other hearing examiners or to other offices in the City, to boards of officers or to
themselves, as shall be appropriate and in accordance with law.

All City departments and agencies shall administer their programs and activities
relating to housing and community development in a manner affirmatively to
further the purposes of this article and shall cooperate with the Chief Elected
Official to further such purposes.

(Ord. No. 568, § 8, 2-27-07)

Sec. 4-309. Education and conciliation.

Immediately after the enactment of this article, the Chief Elected Official shall
commence such educational conciliatory activities as will further the purposes of this article.
They shall call conferences of persons in the housing industry and other interested parties to
acquaint them with the provisions of this article and the suggested means of implementing it
and shall endeavor with their advice to work out programs of voluntary compliance and

enforcement.

(Ord. No. 568, § 9, 2-27-07)

Sec. 4-310. Enforcement.

(a)

Any person who claims to have been injured by a discriminatory housing practice
or who believes that they will be irrevocably injured by a discriminatory housing
practice that is about to occur (hereafter "aggrieved person") may file a
complaint with the Chief Elected Official. Complaints shall be in writing and shall
contain such information, and be in such form as the Chief Elected Official
requires. Upon receipt of such a complaint, the Chief Elected Official shall
furnish a copy of the same to the person or persons who have committed, or are
about to commit, the alleged discriminatory housing practice. Within 30 days
after receiving a complaint or within 30 days after the expiration of any period
reference under subsection (c), the Chief Elected Official shall investigate the
complaint and give notice in writing to the aggrieved person whether they intend
to resolve it. If the Chief Elected Official decides to resolve the complaints, they
shall proceed to try to eliminate or correct the alleged discriminatory housing
practice by informal methods of conference, conciliation and persuasion. Nothing
said or done in the course of such informal endeavors may be made public or
used as evidence in a subsequent proceeding under this article without the
written consent of the persons concerned. Any employee of the Chief Elected
Official who shall make public any information in violation of this provision shall
be deemed guilty of a misdemeanor and upon conviction thereof shall be fined
not more than $1,000.00 or imprisoned not more than one year.



(b)

(e)

(f)

A complaint under subsection (a) shall be filed within 180 days after the alleged
discriminatory housing practice occurred. Complaints shall be in writing and shall
state the facts upon which the allegations of a discriminatory housing practice
are based. Complaints may be reasonably and fairly amended at any time. A
respondent may file an answer to the complaint against him and with the leave of
the Chief Elected Official, which shall be granted whenever it would be
reasonable and fair to do so, may amend his answer at any time. Both
complaints and answers shall be verified.

If within 30 days after a complaint is filed with the Chief Elected Official, the Chief
Elected Official has been unable to obtain voluntary compliance with this article,
the aggrieved person may, within 30 days thereafter, file a complaint with the
Secretary of the Department of Housing and Urban Development. The Chief
Elected Official will assist in this filing.

If the Chief Elected Official has been unable to obtain voluntary compliance
within 30 days of the complaint, the aggrieved person may, within 30 days
thereafter commence a civil action in any appropriate court, against the
respondent named in the complaint, to enforce the rights granted or protected by
this article, insofar as such rights relate to the subject of the complaint. If the
court finds that a discriminatory housing practice has occurred or is about to
occur, the court may enjoin the respondent from engaging in such practice or
order such affirmative action as may be appropriate.

In any proceeding brought pursuant to this section, the burden of proof shall be
on the complainant.

Whenever an action filed by an individual comes to trial, the Chief Elected
Official shall immediately terminate all efforts to obtain voluntary compliance.

(Ord. No. 568, § 10, 2-27-07)

Sec. 4-311. Investigations; subpoenas; giving of evidence.

(a)

In conducting an investigation, the Chief Elected Official shall have access at all
reasonable times to premises, records, documents, individuals and other
evidence or possible sources of evidence and may examine, record and copy
such materials and take and record the testimony or statements of such persons
as are reasonably necessary for the furtherance or the investigation: Provided,
however, that the Chief Elected Official first complies with the provisions of the
Fourth Amendment relating to unreasonable searches and seizures. The Chief
Elected Official may issue subpoenas to compel their access to, or the
production of, such materials, or the appearance of such persons and may issue
interrogatories to a respondent, to the same extent and subject to the same
limitations as would apply if the subpoenas or interrogatories were issued or
served in aid of a civil action in the United States District Court for the district in
which the investigation is taking place. The Chief Elected Official may administer
oaths.

Upon written application to the Chief Elected Official, a respondent shall be
entitled to the issuance of a reasonable number of subpoenas by and in the



(e)

(9)

name of the Chief Elected Official to the same extent and subject to the same
limitations as subpoenas issued by the Chief Elected Official. Subpoenas issued
at the request of a respondent shall show on their face the name and address of
such respondent and shall state that they were issued at their request.

Witnesses summoned by subpoena of the Chief Elected Official shall be entitled
to the same witness and mileage fees as are witnesses in proceedings in United
States District Courts. Fees payable to a witness summoned by a subpoena
issued at the request of a respondent shall be paid by the respondent.

Within five days after service of a subpoena upon any person, such person may
petition the Chief Elected Official to revoke or modify the subpoena. The Chief
Elected Official shall grant the petition if they find that the subpoena requires
appearance or attendance at an unreasonable time or place, that it requires
production of evidence which does not relate to any matter under investigation,
that it does not describe with sufficient particularity the evidence to be produced,
that compliance would be unduly onerous, or for other good reason.

In case of contumacy or refusal to obey a subpoena the Chief Elected Official, or
other person at whose request it was issued, may petition for its enforcement in
the municipal or state court for the district in which the person to whom the
subpoena was addressed resides, was served or transacts business.

Any person who willfully fails or neglects to attend and testify, or to answer any
lawful inquiry, or to produce records, documents or other evidence, if in his
power to do so, in obedience to the subpoena or lawful order of the Chief
Elected Official shall be fined not more than $1,000.00 or imprisoned not more
than one year or both. Any person who, with intent thereby to mislead the Chief
Elected Official, shall make or cause to be made any false entry or statement of
fact in any report, account, record or other document submitted to the Chief
Elected Official pursuant to his subpoena or other order, or shall willfully neglect
or fail to make or cause to be made full, true and correct entries in such reports,
accounts, records or other documents, or shall willfully mutilate, alter or by any
other means falsify any documentary evidence, shall be fined not more than
$1,000.00 or imprisoned not more than one year, or both.

The City Attorney shall conduct all litigation in which the Chief Elected Official
participates as a party or as amicus pursuant to this article.

(Ord. No. 568, § 11, 2-27-07)

Sec. 4-312. Enforcement by private persons.

(a)

The rights granted by sections 4-303, 4-304, 4-305 and 4-306 may be enforced
by civil actions in the appropriate United States district, state or local court. A civil
action shall be commenced within 180 days after the alleged discriminatory
housing practice occurred: Provided, however, that the court shall continue such
civil case brought pursuant to this section or section 4-310 from time to time
before bringing it to trial if the court believes that the conciliation efforts of the
Chief Elected Official are likely to result in satisfactory settlement of the alleged
discriminatory housing practice complained of in the complaint made to the Chief
Elected Official and which practice forms the basis for the action in court.



Provided, however, that any sale, encumbrance or rental consummated prior to
the issuance of any court order issued under the authority of this article and
involving a bona fide purchaser, encumbrancer or tenant without actual notice of
the filing of a complaint or civil action under the provisions of this article shall not
be affected.

(b) The court may grant as relief, as it deems appropriate, any permanent or
temporary injunction, temporary restraining order or other order and may award
to the plaintiff actual damages and not more than $1,000.00 punitive damages,
together with court costs and reasonable attorney fees in the case of a prevailing
plaintiff: Provided, that the said plaintiff in the opinion of the court is not
financially able to assume said attorney's fees.

(Ord. No. 568, § 12, 2-27-07)

Sec. 4-313. Interference, coercion or intimidation.

It shall be unlawful to coerce, intimidate, threaten or interfere with any person in the
exercise or enjoyment of, or on account of his having exercised or enjoyed, or on account of his
having aided or encouraged any other person in the exercise or enjoyment of, any right granted
or protected by sections 4-303, 4-304, 4-305, or 4-306 of this article. This section may be
enforced by appropriate civil action.

(Ord. No. 568, § 13, 2-27-07)

Sec. 4-314. Separability of provisions.

If any provision of this article or the application thereof to any person or circumstances is
held invalid, the remainder of the article and the application of the provision to other persons not
similarly situated or to other circumstances shall not be affected thereby.

(Ord. No. 568, § 14, 2-27-07)

Sec. 4-315. Prevention of intimidation in fair housing cases.

Whoever, whether or not acting under color of law, by force or threat of force willfully
injures, intimidates or interferes with, or attempts to injure, intimidate or interfere with:

(1) Any person because of their race, color, religion, sex, handicap, familial status,
or national origin and because they are or have been selling, purchasing, renting,
financing, occupying or contracting or negotiating for the sale, purchase, rental,
financing, or occupation of any dwelling, or applying for or participating in any
service organization or facility relating to the business of selling or renting
dwellings; or

(2) Any person because they are or have been, or in order to intimidate such person
or any other person or any class of persons from:

a. Participating, without discrimination because of race, color, religion, sex,
handicap, familial status or national origin, or in any of the activities,
services organizations, or facilities described in section 4-315; or

b. Affording another person or class of persons opportunity or protection so



to participate; or

Any citizen because they are or have been, or in order to discourage such citizen
or any other citizen from lawfully aiding or encouraging other persons to
participate, without discrimination on account of race, color, religion, sex,
handicap, familial status or national origin, in any of the activities, services,
organizations or facilities described in section 4-315, or participating lawfully in
speech or peaceful assembly opposing any denial of the opportunity to so
participate — shall be fined not more than $1,000.00, or imprisoned not more
than one year or both; and if bodily injury results shall be fined not more than
$10,000, or imprisoned not more than ten years or both; and if death results shall
be subject to imprisonment for any term of years or for life and/or to other
applicable local/state/federal laws.

(Ord. No. 568, § 15, 2-27-07)

Secs. 4-316—4-400. Reserved.
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Sec. 4-420. Capital improvements plans.

Sec. 4-421. Advisory board comments.

Sec. 4-422. Approval of capital improvements plan and fee required.

Sec. 4-423. Consolidation of land use assumptions and capital improvements plan.
Sec. 4-424. Periodic update of land use assumptions and capital improvements plan.
Sec. 4-425. Approval of amendments.

Sec. 4-426. Determination that no update of land use assumptions, capital improvements plan
or development impact fee is needed.

Sec. 4-427. Performance of duties within time limits.

Sec. 4-428. Records of hearings.

Sec. 4-429. Effect of prior fees.

Sec. 4-430. Moratorium on development prohibited.

Sec. 4-431. Reserved.

Sec. 4-432. Reserved.

Sec. 4-433. Authorization to approve wastewater system capital improvements plan.
Sec. 4-434. Authorization to impose wastewater system development impact fees.
Sec. 4-435. Authorization to approve water system capital improvements plan.

Sec. 4-436. Authorization to impose water system development impact fees.

Sec. 4-437.  Authorization to approve other capital improvements plans and development
impact fees.

Secs. 4-438—4-450. Reserved.

Sec. 4-401. Short title.
This article may be cited as the "Development Impact Fee Ordinance."
(Ord. No. 563, 11-14-06)

Sec. 4-402. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Approved land use assumptions means land use assumptions adopted originally or as
amended under this article.

Assessment means a determination of the amount of a development impact fee.



Capital improvement means any of the following facilities that have a life expectancy of
ten or more years and are owned and operated by or on behalf of a municipality:

(1) Water supply, treatment and distribution facilities and wastewater collection and
treatment facilities and stormwater, drainage and flood control facilities;

(2) Roadway facilities located within the service area, including roads, bridges, bike
and pedestrian trails, bus bays, rights-of-way, traffic signals, landscaping and
any local components of state and federal highways;

(3) Buildings for fire, police and rescue and essential equipment costing $10,000.00
or more and having a life expectancy of ten years or more; and

(4) Parks, recreational areas, open space, trails and related areas and facilities.

Capital improvements plan means a plan required by this article that identifies capital
improvements or facility expansion for which impact fees may be assessed.

Development impact fee means a charge or assessment imposed by the City on new
development in order to generate revenue for funding or recouping the costs of capital
improvements or facility expansions necessitated by and attributable to the new development.
The term includes amortized charges, lump sum charges, capital recovery fees, contributions in
aid of construction, development fees and any other fee that functions as described by this
definition. The term does not include hookup fees, dedication of rights-of-way or easements or
construction or dedication of on-site water distribution, wastewater collection or drainage
facilities or streets, sidewalks or curbs if the dedication or construction is required by previously
adopted valid ordinance or regulation and is necessitated by and attributable to the new
development.

Facility expansion means the expansion of the capacity of an existing facility that serves
the same function as an otherwise necessary new capital improvement, in order that the
existing facility may serve new development. The term does not include the repair,
maintenance, modernization or expansion of an existing facility to better serve existing
development, including schools and related facilities.

Fee means development impact fee.

Hookup fee means a reasonable fee for connection of a service line to an existing gas,
water, sewer or municipal utility.

Land use assumptions includes a description of the service area and projections of
changes in land uses, densities, intensities and population in the service area over at least a
five-year period.

New development means the subdivision of land; reconstruction, redevelopment,
conversion, structural alteration, relocation or enlargement of any structure; or any use or
extension of the use of land; any of which increases the number of service units.

Qualified professional means a professional engineer, surveyor, financial analyst or
planner providing services within the scope of his license, education or experience.

Roadway facilities means arterial or collector streets or roads that have been designated
on an official roadway plan of the City, including bridges, bike and pedestrian trails, bus bays,
rights-of-way, traffic signals, landscaping at any local components of state or federal highways.



Service area means the area within the corporate boundaries or extraterritorial
jurisdiction of a municipality to be served by the capital improvements or facility expansions
specified in the capital improvements plan designated on the basis of sound planning and
engineering standards.

Service unit means a standardized measure of consumption, use, generation or
discharge attributable to an individual unit of development calculated in accordance with
generally accepted engineering or planning standards for a particular category of capital
improvements or facility expansions.

(Ord. No. 563, 11-14-06)

Sec. 4-403. Authorization.

(@)

(b)

The City may enact or impose development impact fees on land within its
municipal boundaries.

The City and the county may enter into a joint powers agreement to provide
capital improvements within an area subject to both municipal and county
planning and subdivision jurisdiction or extraterritorial jurisdiction and may
charge a development impact fee under the agreement, but if a fee is charged in
that area, the City and the county shall comply with this article and the
Development Fees Act.

(Ord. No. 563, 11-14-06)

Sec. 4-404. Items payable by fee.

(@)

An impact fee may be imposed only to pay the following specified costs of
constructing capital improvements or facility expansions:

(1) Estimated capital improvements plan cost;

(2) Planning, surveying and engineering fees paid to an independent
qualified professional who is not a City employee for services provided for
and directly related to the construction of capital improvements or facility
expansions;

(3) Fees actually paid or contracted to be paid to an independent qualified
professional, who is not a City employee, for the preparation or updating
of a capital improvements plan; and

(4) Up to three percent of total impact fees collected for administrative costs
for City employees who are qualified professionals.

Projected debt service charges may be included in determining the amount of
impact fees only if the impact fees are used for the payment of principal and
interest on bonds, notes or other obligations issued to finance construction of
capital improvements or facility expansions identified in the capital improvements
plan.

(Ord. No. 563, 11-14-06)



Sec. 4-405. Items not payable by fee.

Development impact fees shall not be imposed or used to pay for:

(1)

(2)

(3)

(4)

Construction, acquisition or expansion of public facilities or assets that are not
capital improvements or facility expansions identified in the capital improvements
plan;

Repair, operation or maintenance of existing or new capital improvements or
facility expansions;

Upgrading, updating, expanding or replacing existing capital improvements to
serve existing development in order to meet stricter safety, efficiency,
environmental or regulatory standards;

Upgrading, updating, expanding or replacing existing capital improvements to
provide better service to existing development;

Administrative and operating costs of the City, except as provided in this article;

Principal payments or debt service charges on bonds or other indebtedness,
except as allowed by section 4-404; or

Libraries, community centers, schools, projects for economic development and
employment growth, affordable housing or apparatus and equipment of any kind,
except capital improvements defined in section 4-402.

(Ord. No. 563, 11-14-06)

Sec. 4-406. Capital improvements plan.

(@)

The City shall use qualified professionals to prepare the capital improvements
plan and to calculate the development impact fees. The capital improvements
plan shall follow the infrastructure capital improvement planning guidelines
established by the state department of finance and administration and shall
address the following:

(1) A description, as needed to reasonably support the proposed impact fee,
which shall be prepared by a qualified professional, of the existing capital
improvements within the service area and the costs to upgrade, update,
improve, expand or replace the described capital improvements to
adequately meet existing needs and usage and stricter safety, efficiency,
environmental or regulatory standards;

(2) An analysis, which shall be prepared by a qualified professional, of the
total capacity, the level of current usage and commitments for usage of
capacity of the existing capital improvements;

(3) A description, which shall be prepared by a qualified professional, of all or
the parts of the capital improvements or facility expansions and their
costs necessitated by and attributable to new development in the service
area based on the approved land use assumptions;

(4) The projected demand for capital improvements or facility expansions



(c)

required by new service units accepted over a reasonable period of time,
not to exceed ten years; and

(5) Anticipated sources of funding independent of development impact fees.

The analysis required in subsection (a)(2) of this section may be prepared on a
system-wide basis within the service area for each major category of capital
improvement or facility expansion for the designated service area.

The City Manager is responsible for supervising the implementation of the capital
improvements plan in a timely manner.

(Ord. No. 563, 11-14-06)

Sec. 4-407. Maximum fee per service unit.

The development impact fee shall not exceed the cost to pay for a proportionate share
of the cost of system improvements, based upon service units, needed to serve new

development.

(Ord. No. 563, 11-14-06)

Sec. 4-408. Time of assessment and collection.

(a)

(b)

(c)

(f)

Assessments of a development impact fee shall be made at the earliest possible
time. Collection of the impact fee shall occur at the latest possible time.

For land that has been platted in accordance with the City's subdivision or
platting procedures before the effective date of the ordinance from which this
article derives or for land on which new development occurs or is proposed
without platting, the City may assess the fees at the time of development
approval or issuance of a building permit, whichever date is earlier. The
assessment shall be valid for a period of not less than four years from the date
of development approval or issuance of a building permit, whichever date is
earlier.

For land that is platted after the effective date of the ordinance from which this
article derives, the City shall assess the fees at the time of recording of the
subdivision plat, and this assessment shall be valid for a period of not less than
four years from the date of recording of the plat.

Collection of development impact fees shall occur no earlier than the date of
issuance of a building permit.

For new development that is platted in accordance with the City's subdivision or
platting procedures before the adoption of a development impact fee, a fee shall
not be collected on any service unit for which a valid building permit has been
issued.

After the expiration of the four-year period described in subsections (b) and (c) of
this section, the City may adjust the assessed development impact fee to the
level of current impact fees as provided in this article.

(Ord. No. 563, 11-14-06)



Sec. 4-409. Additional fees prohibited; exception.

Except as provided in subsection 4-408(f), after assessment of the fees attributable to
the new development or execution of an agreement for payment of fees, additional fees or
increases in fees may not be assessed for any reason unless the number of service units to be
developed increases. If an increase in the number of service units occurs, the fees to be
imposed are limited to the amount attributable to the additional service units.

(Ord. No. 563, 11-14-06)

Sec. 4-410. Agreement with owner regarding payment.

The City may enter into an agreement with the owner of a tract of land for which a plat
has been recorded providing for a method of payment of the development impact fees over an
extended period of time otherwise in compliance with this article.

(Ord. No. 563, 11-14-06)

Sec. 4-411. Collection if services not available.
Development impact fees may be assessed but shall not be collected unless:

(1) Collection is made to pay for a capital improvement or facility expansion that has
been identified in the capital improvements plan and the City commits to
complete construction within seven years and to have the service available within
a reasonable period of time after completion of construction considering the type
of capital improvement or facility expansion to be constructed, but in no event
longer than seven years;

(2) The City agrees that the owner of a new development may construct to adopted
municipal standards or finance the capital improvements or facility expansions
and agrees that the costs incurred or funds advanced will be credited against the
fees otherwise due from the new development or agrees to reimburse the owner
for such costs from fees paid from other new developments that will use such
capital improvements or facility expansions, which fees shall be collected and
reimbursed to the property owner of record at the time the plat of the other new
development is recorded; or

(3) The time period set forth in subsection (1) of this section can be extended,
provided the City obtains a performance bond or similar surety securing
performance of the obligation to construct the capital improvements or facility
expansions, but in no event longer than seven years from commencement of
construction of the capital improvements or facility expansion for which fees have
been collected. The City shall establish written procedures to ensure that the
owner of a new development shall not lose the value of the credits. Any refund
for fees shall be made as provided in section 4-417.

(Ord. No. 563, 11-14-06)

Sec. 4-412. Entitlement to services.



Any new development for which an impact fee has been paid is entitled to the
permanent use and benefit of the services for which the fee was exacted and is entitled to
receive prompt service from any existing facilities with actual capacity to serve the new service
units.

(Ord. No. 563, 11-14-06)

Sec. 4-413. Authority of City to spend funds or enter into agreements to reduce fees.

The City may spend funds from any lawful source or pay for all or a part of the capital
improvements or facility expansions to reduce the amount of the development impact fees. A
developer and the City may agree to offset or reduce part or all of the fee assessed on that new
development, provided that the public policy which supports the reduction is contained in the
City's appropriate planning documents and provided that the development's new proportionate
share of the system improvement is funded with revenues other than the fees from other new
developments.

(Ord. No. 563, 11-14-06)

Sec. 4-414. Effect on governmental entities.
Governmental entities shall pay all development impact fees imposed under this article.
(Ord. No. 563, 11-14-06)

Sec. 4-415. Credits against facilities fees.

Any construction of, contributions to or dedications of on-site or off-site facilities,
improvements, or real or personal property with off-site benefits not required to serve the new
development, in excess of minimum City standards established by a previously adopted and
valid ordinance or regulation and required by the City as a condition of development approval,
shall be credited against development impact fees otherwise due from the development. The
credit shall include the value of dedication of rights-of-way or easements or construction or
dedication of on-site water distribution, wastewater collection or drainage facilities, or streets,
sidewalks or curbs.

(Ord. No. 563, 11-14-06)

Sec. 4-416. Accounting; interest.

(a) All money collected through the adoption of development impact fees shall be
maintained in separate interest-bearing accounts clearly identifying the payor
and the category of capital improvements or facility expansions within the service
area for which the fee was adopted.

(b) Interest earned on impact fees shall become part of the account on which it is
earned and shall be subject to all restrictions placed on the use of impact fees
under this article.

(c) Money from fees may be spent only for the purposes for which the fee was
imposed as shown by the capital improvements plan and as authorized by this



(e)

article.

The records of the accounts into which impact fees are deposited shall be open
for public inspection and copying during ordinary City business hours.

As part of its annual audit process, the City shall prepare an annual report
describing the amount of any impact fees collected, encumbered and used
during the preceding year by category of capital improvement and service area
identified as provided in subsection (a) of this section.

(Ord. No. 563, 11-14-06)

Sec. 4-417. Refunds.

(a)

Upon the request of an owner of the property on which a development impact
fee has been paid, the City shall refund the fee if existing facilities are available
and service is not provided or the City has, after collecting the fee when service
was not available, failed to complete construction within the time allowed under
section 4-411 or service is not available within a reasonable period of time after
completion of construction considering the type of capital improvement or facility
expansion to be constructed, but in no event later than seven years from the
date of payment under subsection 4-411(a).

Upon completion of the capital improvements or facility expansions identified in
the capital improvements plan, the City shall recalculate the development impact
fee using the actual costs of the capital improvements or facility expansion. If the
fee calculated based on actual costs is less than the fee paid, including any
sources of funding not anticipated in the capital improvements plan, the City shall
refund the difference if the difference exceeds the fee paid by more than ten
percent, based upon actual costs.

The City shall refund any fee or part of it that is not spent as authorized by this
article within seven years after the date of payment.

A refund shall bear interest calculated from the date of collection to the date of
refund at the statutory rate as set forth in NMSA 1978, § 56-8-3.

All refunds shall be made to the record owner of the property at the time the
refund is paid. However, if the impact fees were paid by a governmental entity,
payment shall be made to the governmental entity.

The owner of the property on which an impact fee has been paid or a
governmental entity that has paid the impact fee has standing to sue for a refund
under this section.

(Ord. No. 563, 11-14-06)

Sec. 4-418. City compliance required.

Except as otherwise provided by this article, the City shall comply with this article and
the state Development Fees Act to levy a development impact fee.

(Ord. No. 563, 11-14-06)



Sec. 4-419. Public hearings and notice.

(a)

Prior to imposing or updating any development impact fee, the City shall hold
public hearings on land use assumptions, capital improvement plans, and
development impact fees, and shall publish notice of such hearings in
compliance with the state Development Fees Act, as amended.

Information concerning the land use assumptions, capital improvement plans,
and development impact fees shall be available to the public prior to the hearings
provided for in subsection (a) of this section in compliance with the state
Development Fees Act, as amended.

(Ord. No. 563, 11-14-06)

Sec. 4-420. Capital improvements plans.

The City shall provide for capital improvements plans to be developed by qualified
professionals using generally accepted engineering and planning practices in accordance with

section 4-406.

(Ord. No. 563, 11-14-06)

Sec. 4-421. Advisory board comments.

(@)

The Public Utility Advisory Board established by the City or its successor shall
file its written comments on the proposed capital improvements plan and
development impact fees before the fifth business day before the date of the
public hearing on the plan and fees.

The Board or its successor shall file its written comments on any proposed
amendment to the land use assumptions, capital improvements plan, or impact
fees before the fifth business day before the date of the public hearing on the
amendments.

(Ord. No. 563, 11-14-06)

Sec. 4-422. Approval of capital improvements plan and fee required.

(@)

(b)

Within 30 days after the date of the public hearing on the capital improvements
plan and development impact fees, as provided in this article, the City shall
approve, disapprove or modify the adoption of the capital improvements plan and
imposition of the fees.

The resolutions approving the capital improvements plan and assessment of an
impact fee shall not be adopted as an emergency measure, and their adoption
must comply to the procedural requirements of this article.

(Ord. No. 563, 11-14-06)

Sec. 4-423. Consolidation of land use assumptions and capital improvements plan.



(b)

(c)

In lieu of separately adopting the land use assumptions and capital
improvements plan for a service area containing not greater than 300 units, the
City may consolidate the land use assumptions and the capital improvements
plan and adopt the assumptions, the plan and the impact fee simultaneously.

If the City elects to consolidate the land use assumptions plan as authorized by
subsection (a) of this section, the City shall first comply with section 4-419 and
follow the public notice and hearing requirements in compliance with the state
Development Fees Act, as amended.

In addition to the requirements of subsection (b) of this section, the City shall
comply with all other requirements for adopting land use assumptions, a capital
improvements plan and an impact fee.

(Ord. No. 563, 11-14-06)

Sec. 4-424. Periodic update of land use assumptions and capital improvements plan.

(a)

(b)

The City shall update the land use assumptions and capital improvements plan
at least every five years. The initial five-year period begins on the day the capital
improvements plan is adopted.

The City shall review and evaluate its current land use assumptions and shall
update the capital improvements plan in accordance with this article.

(Ord. No. 563, 11-14-06)

Sec. 4-425. Approval of amendments.

(@)

Under this article, within 30 days after the date of the public hearing on the
amendments, the City shall approve, disapprove, revise or modify the
amendments to the land use assumptions, the capital improvements plan or
impact fees.

The resolution approving the amendments to the land use assumptions, the
capital improvements plan or development impact fees shall not be adopted as
an emergency measure, and such adoption must comply with the procedural
requirements of this article.

(Ord. No. 563, 11-14-06)

Sec. 4-426. Determination that no update of land use assumptions, capital
improvements plan or development impact fee is needed.

(a)

When an update under section 4-424 is required, if the City Commission
determines that no changes to the land use assumptions, capital improvements
plan or development impact fees are needed, it may, as an alternative to the
updating requirements, publish notice of its determination conforming to locally
adopted regulations governing change-of-zone requests, except as otherwise
provided in the state Development Fees Act, as amended.

The Public Utility Advisory Board or its successor shall file its written comments



on the need for updating the land use assumptions, capital improvements plan
and impact fees before the fifth business day before the earliest notice of the
City's decision that no update is necessary is mailed or published.

(c) If a person requests in writing, within 60 days after publication of the notice, that
the land use assumptions, capital improvements plan or impact fees be updated,
the City shall cause, accept or reject an update of the land use assumptions and
capital improvements plan to be prepared in accordance with this article.

(d) The resolution determining the need for updating the land use assumptions,
capital improvements plan or impact fees shall not be adopted as an emergency
measure and if adopted must comply with the procedural requirements of this
article.

(Ord. No. 563, 11-14-06)

Sec. 4-427. Performance of duties within time limits.

If the City does not perform a duty imposed under this article within the prescribed
period, a person who has paid a development impact fee or an owner of land on which a fee
has been paid has the right to present a written request to the City stating the nature of the
unperformed duty and requesting that it be performed within 60 days after the date of the
request. If the City Commission finds that the duty is required under this article and is late in
being performed, the City shall perform the duty within 60 days after the date of the request and
shall continue until completion.

(Ord. No. 563, 11-14-06)

Sec. 4-428. Records of hearings.

A record shall be made of any public hearing required by this article. The record shall be
maintained by the City and shall be made available for public inspection for at least ten years
after the date of the public hearing.

(Ord. No. 563, 11-14-06)

Sec. 4-429. Effect of prior fees.
The City stipulates that no impact fees have existed prior to the enactment of this article.
(Ord. No. 563, 11-14-06)

Sec. 4-430. Moratorium on development prohibited.

A moratorium shall not be placed on new development for the sole purpose of awaiting
the completion of all or any part of the process necessary to develop, adopt or update impact
fees.

(Ord. No. 563, 11-14-06)

Sec. 4-431. Reserved.



Sec. 4-432. Reserved.

Sec. 4-433. Authorization to approve wastewater system capital improvements plan.
(a) The City shall approve a wastewater system capital improvements plan.

(b) The City may modify the plan by resolution after periodic updates in compliance
with this article.

(Ord. No. 563, 11-14-06)

Sec. 4-434. Authorization to impose wastewater system development impact fees.

(a) The City shall impose wastewater system impact fees by resolution. For the
initial period, which shall not exceed five years, the fees shall be assessed on
new development per service unit based on the smallest size residential water
meter.

(b) The City shall update the fees or determine that no update is needed every five
years. Based on the periodic review, the fees may be adjusted by resolution.

(Ord. No. 563, 11-14-06)

Sec. 4-435. Authorization to approve water system capital improvements plan.
(a) The City shall approve a water system capital improvements plan.

(b) The City may modify the plan by resolution after periodic updates in compliance
with this article.

(Ord. No. 563, 11-14-06)

Sec. 4-436. Authorization to impose water system development impact fees.

(a) The City shall impose water system development impact fees by resolution. For
the initial period, which shall not exceed five years, the fees shall be assessed to
new development per service unit based on the smallest size residential water
meter.

(b) The City shall update the fees or determine that no update is needed at least
every five years. Based on the periodic review, the fees may be adjusted by
resolution.

(Ord. No. 563, 11-14-06)

Sec. 4-437. Authorization to approve other capital improvements plans and development
impact fees.

(a) The City may approve by resolution any other capital improvements plan
authorized by and in compliance with this article. The City may thereafter modify
the plan by resolution after periodic updates in compliance with this article.



(b)

The City may impose by resolution any other development impact fee authorized
by and in compliance with this article. The City shall update the fee or determine
that no update is needed at least every five years. Based on periodic review, the
fee may be adjusted by resolution.

(Ord. No. 563, 11-14-06)

Secs. 4-438—4-450. Reserved.
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Iltems payable by fee.
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Fee per service unit.
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Agreement with owner regarding payment.
Collection if services not available.
Entitlement to services.

Effect on governmental entities.
Credits against facilities fees.
Accounting; interest.

Refunds.

Performance of duties within time limits.

Items payable by fee.

The impact fee may be imposed only to pay the following specified costs of
constructing capital improvements or facility expansions:

(1) Estimated capital improvements plan cost;

(2) Planning, surveying and engineering fees paid to an independent
qualified professional who is not a City employee for services provided for
and directly related to the construction of capital improvements or facility
expansions;

(3) Fees actually paid or contracted to be paid to an independent qualified
professional, who is not a City employee, for the preparation or updating
of a capital improvements plan; and

(4) Up to three percent of total impact fees collected for administrative costs
for City employees who are qualified professionals.

Projected debt service charges may be included in determining the amount of



impact fees only if the impact fees are used for the payment of principal and
interest on bonds, notes or other obligations issued to finance construction of
capital improvements or facility expansions identified in the capital improvements
plan.

(Ord. No. 571, § 1, 5-8-07)

Sec. 4-452. Items not payable by fee.

Development impact fees shall not be imposed or used to pay for:

(1)

(2)

Construction, acquisition or expansion of public facilities or assets that are not
capital improvements or facility expansions identified in the capital improvements
plan;

Repair, operation or maintenance of existing or new capital improvements or
facility expansions;

Upgrading, updating, expanding or replacing existing capital improvements to
serve existing development in order to meet stricter safety, efficiency,
environmental or regulatory standards;

Upgrading, updating, expanding or replacing existing capital improvements to
provide better service to existing development;

Administrative and operating costs of the City, except as provided in this chapter;

Principal payments or debt service charges on bonds or other indebtedness,
except as allowed by section 4-404; or

Libraries, community centers, schools, projects for economic development and
employment growth, affordable housing or apparatus and equipment of any kind,
except capital improvements defined in section 4-402.

(Ord. No. 571, § 2, 5-8-07)

Sec. 4-453. Fee per service unit.

The fee shall be calculated at $150.00 per service unit (also known as "fixture unit" as
defined by the Uniform Plumbing Code latest edition).

(1)

(2)

Payment due. The appropriate fee shall be assessed pursuant to this article and
payable upon demand.

Appeal of due date. Any person who has been assessed a fee pursuant to this
article and who can demonstrate that the fee will place an undue hardship upon
them may appeal the method and timing of the payment. Said appeal shall be
filed with the City Manager. The City Manager at his/her discretion may grant or
deny said appeal based on the information provided by the appellant. Any denial
must be accompanied by a written statement indicating the reasons for the
denial. The City Manager may approve the appeal in which case the City
Manager may allow the appellant to make monthly installments to be assesses
through the utility billing system. The term of the installments may not exceed 24
months.



(Ord. No. 571, § 3, 5-8-07)

Sec. 4-454. Time of assessment and collection.

(@)

(b)

(c)

Assessments of a development impact fee shall be made at the earliest possible
time. Collection of the impact fee shall occur at the latest possible time.

For land that has been platted in accordance with the City's subdivision or
platting procedures before the effective date of the ordinance from which this
chapter derives or for land on which new development occurs or is proposed
without platting, the City will assess the fees at the time of development approval
or issuance of a building permit, whichever date is earlier. The assessment shall
be valid for a period of not less than four years from the date of development
approval or issuance of a building permit, whichever date is earlier.

For land that is platted after the effective date of the ordinance from which this
chapter derives, the City shall assess the fees at the time of recording of the
subdivision plat, and this assessment shall be valid for a period of not less than
four years from the date of recording of the plat.

Collection of development impact fees shall occur no earlier than the date of
issuance of a building permit.

For new development that is platted in accordance with the City's subdivision or
platting procedures before the adoption of a development impact fee, a fee shall
not be collected on any service unit for which a valid building permit has been
issued.

After the expiration of the four-year period described in subsections (b) and (c) of
this section, the City may adjust the assessed development impact fee to the
level of current impact fees as provided in this chapter.

Remodeling, renovation or expansion of existing residential, commercial,
governmental, or industrial structures are exempt, and shall not be subject to this
fee as long as the remodeling, renovation or expansion does not increase the
number of fixture units by more than twice the existing amount. In the case that
the remodeling, renovation or expansion does exceed the limit set forth herein,
the fee shall be assessed to only those fixture units not in existence at the time
the building permit was requested.

(Ord. No. 571, § 4, 5-8-07)

Sec. 4-455. Agreement with owner regarding payment.

The City may enter into an agreement not to exceed four years with the owner of a tract
of land for which a plat has been recorded providing for a method of payment of the
development impact fees.

(Ord. No. 571, § 5, 5-8-07)

Sec. 4-456. Collection if services not available.



Development impact fees may be assessed but shall not be collected unless:

(1) Collection is made to pay for a capital improvement or facility expansion that has
been identified in the capital improvements plan and the City commits to
complete construction within seven years and to have the service available within
a reasonable period of time after completion of construction considering the type
of capital improvement or facility expansion to be constructed, but in no event
longer than seven years;

(2) The City agrees that the owner of a new development may construct to adopted
municipal standards or finance the capital improvements or facility expansions
and agrees that the costs incurred or funds advanced will be credited against the
fees otherwise due from the new development or agrees to reimburse the owner
for such costs from fees paid from other new developments that will use such
capital improvements or facility expansions, which fees shall be collected and
reimbursed to the property owner of record at the time the plat of the other new
development is recorded; or

(3) The time period set forth in subsection (1) of this section can be extended,
provided the City obtains a performance bond or similar surety securing
performance of the obligation to construct the capital improvements or facility
expansions, but in no event longer than seven years from commencement of
construction of the capital improvements or facility expansion for which fees have
been collected.

(4) The City Clerk shall keep a record of all fees collected under the provisions of
this article. The City Clerk shall keep the following record for not less than seven

years:
a. The file shall be indexed by address of the location of the improvement
b. Name and address of the payor

C. A copy of the building permit
d. The date the fee was collected and the amount

e. The date and amount any funds from each particular payor were used in
accordance to this article. The record shall also identify the particular
improvement by name or type such as: installation of new water tank at...

f. Any refund for fees shall be made as provided in section 4-461.
(Ord. No. 571, § 6, 5-8-07)

Sec. 4-457. Entitlement to services.

Any new development for which an impact fee has been paid is entitled to the
permanent use and benefit of the services for which the fee was exacted and is entitled to
receive prompt service from any existing facilities with actual capacity to serve the new service
units.

(Ord. No. 571, § 7, 5-8-07)



Sec. 4-458. Effect on governmental entities.

Governmental entities shall pay all development impact fees imposed under this
chapter.

(Ord. No. 571, § 8, 5-8-07)

Sec. 4-459. Credits against facilities fees.

Any construction of, contributions to or dedications of on-site or off-site facilities,
improvements, or real or personal property with off-site benefits not required to serve the new
development, in excess of minimum City standards established by a previously adopted and
valid ordinance or regulation and required by the City as a condition of development approval,
shall be credited against development impact fees otherwise due from the development. The
credit shall include the value of dedication of rights-of-way or easements or construction or
dedication of on-site water distribution, wastewater collection or drainage facilities, or streets,
sidewalks or curbs.

(Ord. No. 571, § 9, 5-8-07)

Sec. 4-460. Accounting; interest.

(a) The City Finance Officer shall keep all money collected through the adoption of
development impact fees in separate interest-bearing accounts clearly identifying
the payor and the address of the improvement that caused the collection of the
fee.

(b) Interest earned on impact fees shall become part of the account on which it is
earned and shall be subject to all restrictions placed on the use of impact fees
under this chapter.

(c) Money from fees may be spent only for the purposes for which the fee was
imposed as shown by the capital improvements plan and as authorized by this
chapter.

(d) The records of the accounts into which impact fees are deposited shall be open
for public inspection and copying during ordinary City business hours.

(e) As part of its annual audit process, the City shall prepare an annual report
describing the amount of any impact fees collected, encumbered and used
during the preceding year by category of capital improvement.

(Ord. No. 571, § 10, 5-8-07)

Sec. 4-461. Refunds.

(a) Upon the request of an owner of the property on which a development impact
fee has been paid, the City shall refund the fee if existing facilities are available
and service is not provided or the City has, after collecting the fee when service
was not available, failed to complete construction within seven years or service is
not available within a reasonable period of time after completion of construction



(c)

(d)

(e)

(f)

considering the type of capital improvement or facility expansion to be
constructed, but in no event later than seven years from the date of payment.

Upon completion of the capital improvements or facility expansions identified in
the capital improvements plan, the City shall recalculate the development impact
fee using the actual costs of the capital improvements or facility expansion. If the
fee calculated based on actual costs is less than the fee paid, including any
sources of funding not anticipated in the capital improvements plan, the City shall
refund the difference if the difference exceeds the fee paid by more than ten
percent, based upon actual costs.

The City shall refund any fee or part of it that is not spent as authorized by this
chapter within seven years after the date of payment.

A refund shall bear interest calculated from the date of collection to the date of
refund at the statutory rate as set forth in NMSA 1978, § 56-8-3.

All refunds shall be made to the record owner of the property at the time the
refund is paid. However, if the impact fees were paid by a governmental entity,
payment shall be made to the governmental entity.

The owner of the property on which an impact fee has been paid or a
governmental entity that has paid the impact fee has standing to sue for a refund
under this section.

(Ord. No. 571, § 11, 5-8-07)

Sec. 4-462. Performance of duties within time limits.

If the City does not perform a duty imposed under this chapter within the prescribed
period, a person who has paid a development impact fee or an owner of land on which a fee
has been paid has the right to present a written request to the City stating the nature of the
unperformed duty and requesting that it be performed within 60 days after the date of the
request. If the City Commission finds that the duty is required under this chapter and is late in
being performed, the City shall perform the duty within 60 days after the date of the request and
shall continue until completion.

(Ord. No. 571, § 12, 5-8-07)

Chapter 5 FIRE PREVENTION AND PROTECTION [11(21)

ARTICLE I. IN GENERAL

Sec. 5-1.
Sec. 5-2.
Sec. 5-3.
Sec. 5-4.
Sec. 5-5.
Sec. 5-6.

Hanging on fire apparatus.

Defacing fire apparatus; hindering firefighters.
Opening or using fire hydrant.

False fire alarms.

Duties of drivers of automobiles.

Distance of approach to fires.



Sec. 5-7. Open burning.
Sec. 5-8. Negligent burning.
Secs. 5-9—5-25. Reserved.

Sec. 5-1. Hanging on fire apparatus.

It shall be unlawful for any person, other than members of the Fire Department, to ride
upon or hang on any fire apparatus while going to or returning from any fire or fire alarm.

(Code 1962, § 3-2-10)

Sec. 5-2. Defacing fire apparatus; hindering firefighters.

Should any person injure, deface, or in any manner destroy any City fire apparatus, or
should any person hinder or obstruct any City fire company, or any member thereof, from freely
passing along the streets of the City, to or from a fire, or in any manner hinder or prevent the
Fire Department from operating at any fire, he shall be guilty of a misdemeanor.

(Code 1962, § 3-2-11)

Sec. 5-3. Opening or using fire hydrant.

It shall be unlawful for any person, other than members of the Fire Department, to turn
on, open or use any fire hydrant maintained by the City without prior approval; provided,
however, that it shall be lawful for members of the Street Department to use the hydrants after
first getting a permit from the Superintendent of Maintenance, which permit shall state the
location and the date on which any such hydrant may be used.

(Code 1962, § 3-2-12)

Sec. 5-4. False fire alarms.

It shall be unlawful to give any false alarm of a fire; to willfully, maliciously, or jokingly
turn in or cause to be turned in any false alarm of fire; to use any telephone or other means of
communication for such purpose; or to cause any other person to do so.

(Code 1962, § 3-2-13)

Sec. 5-5. Duties of drivers of automobiles.

Upon the happening of a fire or conflagration, and/or upon the blowing of the fire whistle
or siren announcing a fire, it shall be the duty of every driver and operator of a vehicle then
driving upon the streets and thoroughfares of the City to immediately drive to and alongside of
the nearest street curb or sidewalk, or to the outside line of the street, and to stop and park
parallel with the curb or street line and remain in such place for a period of at least two minutes
before again driving his vehicle in and upon the streets. If the fire apparatus of the City is then
engaged in going to or returning from a fire, the driver and operator of any vehicle shall stop
and park parallel to the curb, providing this section shall not apply to active members of the Fire



Department engaged in going to a fire in their own vehicles for performing their duties.
(Code 1962, § 3-2-14)
Traffic, ch. 14.

Sec. 5-6. Distance of approach to fires.

It shall be unlawful for any driver or operator of a vehicle to run over or upon any hose of
the Fire Department, before, after, and/or while in use during any fire or conflagration; to
approach nearer than 150 feet to any such fire or conflagration; to willfully and knowingly
operate a vehicle so as to approach to, park near, or interfere with the use of any fire hydrant or
fire apparatus necessary for the use of the Fire Department and/or while such hydrant or
apparatus is under the charge and control of the Fire Department.

(Code 1962, § 3-2-15)

Sec. 5-7. Open burning.

It is unlawful to burn anything within the City limits except weeds, leaves, small shrubs,
tree limbs and grass during the hours of sun-up to sun-down. All other fires shall be prohibited,
unless approved by the City Fire Chief.

It is unlawful to leave any fire unattended.

Outdoor burning shall be permitted only so long as the weather permits and so long as
water-under-pressure supplied through hoses is available at the location where the burning is
being conducted. If no water-under-pressure is available, the individual responsible for the
outdoor burning must have a City fire truck standing by and a responsible individual must
remain on the scene watching the fire at all times until it is extinguished.

It is unlawful for any person to start any permitted fire unless that person first notifies
Sierra County Regional Dispatch Authority (SCRDA) as to the time and location of the proposed
fire. Such person shall again notify SCRDA when the burn is completed.

(Code 1962, § 6-1-2-23; Ord. No. 543, 6-13-05)

Sec. 5-8. Negligent burning.

It is unlawful to burn weeds, trash, grass, or other materials in such a manner as to
permit the same to spread to and damage adjoining property.

(Code 1962, § 6-1-2-24)
Secs. 5-9—5-25. Reserved.

ARTICLE Il. FIRE LIMITS [21(22)

Sec. 5-26. Designated.

Sec. 5-26.1. Prohibition of parking in fire lanes.
Sec. 5-27. Permit required.



Sec. 5-28.
Sec. 5-29.
Sec. 5-30.
Sec. 5-31.

Application.
Permit fees.
Storage of combustible materials.

Refusal of permit; hearing.

Secs. 5-32—5-50. Reserved.

Sec. 5-26. Designated.

The fire limits of the City shall hereafter include the area one block on either side of
Main Street, Broadway, Date Street, Third Street east of Date to the City limits.

(Code 1962, § 7-1-1)

Sec. 5-26.1. Prohibition of parking in fire lanes.

(@)

(b)

The Chief of Police, upon receiving recommendations from the Fire Chief, shall
establish and mark fire lanes on private property to be devoted to the public use.
These fire lanes shall be established and upon the giving of consent to the
Police Department by the individual owner of the private property to be devoted
to the public use.

Parking of all motor vehicles other than authorized Fire Department equipment is
prohibited from fire lanes at all times.

(Ord. No. 397, § 1, 10-13-92)

Sec. 5-27. Permit required.

(a)

No wall, structure, building, or part thereof shall hereafter be built, enlarged, or
altered within the fire limits until a plan of the proposed work, together with a
statement of the materials to be used, shall have been submitted to the Building
Inspector, who shall, if they are in accordance with the provisions of this article,
and all applicable building codes, issue a permit for the proposed construction.

Structures erected without a permit shall be removed by proceedings as
provided by law. No building within such limits shall be moved, and no building
shall be moved into the area within such limits until a permit has been obtained
from the Building Inspector, who shall not issue such permit unless such building
shall comply with the provisions of Uniform Building Code or if the proposed new
location of the building would seriously increase the fire hazard of the
surrounding buildings. Any person dissatisfied with the decision of the Building
Inspector may appeal to and be granted a hearing to the planning and zoning
board.

(Code 1962, § 7-1-2)
Exclusive enforcement over permits, NMSA 1978, § 3-18-6A(4).



Sec. 5-28. Application.

All applications for permits under the provisions of this article shall be in writing, signed
by the owner, lessee, or agent, and shall state the lot and block or area upon which the work
proposed is to be done and the purpose for which the building, wall, or structure is to be used;
and such application shall be accompanied by full and complete plans and specifications.

(Code 1962, § 7-1-3)

Sec. 5-29. Permit fees.

Such applications shall be filed with the Clerk and, except in the case of emergency,
shall not be acted upon by the Governing Body before the expiration of seven days from the
date of such filing. The permits, when granted, shall be issued by the Clerk under the seal of
the City. The permit fees shall be set from time to time and a schedule of such fees is on file in
the City Clerk's office.

(Code 1962, § 7-1-4)

Sec. 5-30. Storage of combustible materials.

No lumber or fuel storage sheds, outhouses, or other structures containing any class of
combustible or inflammable materials prohibited by State, National Building, Fire, or Safety
Codes; or the piling or placing of any such material within the fire limits shall be permitted in the
City. The bulk storage of any class of combustible or inflammable materials, in excess of ten
gallons of fuel for use in lawn mowers, chain saws, and so forth, is prohibited in any other area
of the City. Further, no residences, temporary or permanent, and no combustible materials shall
be placed or stored on the premises of a gasoline service station, bulk plant, or place utilized
for the commercial bulk storage of liquefied petroleum gases.

(Code 1962, § 7-1-8)

Sec. 5-31. Refusal of permit; hearing.

Any person claiming to be injuriously affected by the refusal of the Governing Body to
issue a permit under the provisions of this article, or any person seeking to protest the issuance
or nonissuance of such permit, may have a hearing before the Governing Body after public
notice in a newspaper ten days before such hearing. Upon such hearing, any person interested
in the issuance or nonissuance of such permit may be heard in the proceedings and object or
protest the issuance or nonissuance of such permit. From the determination of the Governing
Body upon such hearing, any party to such proceedings may have the right to appeal to the
District Court within ten days, by appropriate action in such District Court.

(Code 1962, § 7-1-9)

Secs. 5-32—5-50. Reserved.

ARTICLE Ill. FIRE PREVENTION CODE
Sec. 5-51. Adopted.



Secs. 5-52—5-70. Reserved.

Sec. 5-51. Adopted.

The conditions, provisions, limitations, and terms of the NFPA (National Fire Prevention
Association) Life Safety Code 101-85 Edition, and the Uniform Fire Code, 1985 Edition, and
any amendments, revisions, new editions thereof, or any subsequent code which is made a part
hereof by reference as fully as if copied at length in this article, are hereby adopted for the City
of Truth or Consequences, New Mexico. A copy of the codification or codification and revision
of the code shall be at all reasonable times available and subject to inspection at the City
Clerk's office, City Hall, 505 Sims Street, Truth or Consequences, New Mexico.

(Code 1962, § 7-3-1)

Municipal authority to adopt by reference a fire prevention code, NMSA 1978, §
3-17-6A(6).

Secs. 5-52—5-70. Reserved.

ARTICLE IV. FIRE DEPARTMENT [31(23)
Sec. 5-71. Access to premises.

Sec. 5-72. Dangerous conditions; correction.
Sec. 5-73. Appointment of Deputy Inspectors; report to Chief.
Sec. 5-74. Appeal by persons aggrieved.
Sec. 5-75. Duties of owner.

Sec. 5-76. Noncompliance.

Sec. 5-77. Investigation of cause of fire.
Sec. 5-78. Authority at fire.

Sec. 5-79. Appointment of officers at fires.
Secs. 5-80—5-95. Reserved.

Sec. 5-71. Access to premises.

The Chief of the Fire Department is hereby empowered and authorized, at any and all
reasonable times, to enter upon and into any premises, building, or structure within the
corporate limits of the City for the purpose of examining and inspecting such premises, building,
or structure to ascertain the condition of such building, and also with regard to the presence,
arrangement, or deposit of any articles, materials, substances, goods, wares, or merchandise
which may have a tendency to create danger of or from fire in such premises, building, or
structure; to create danger in case of fire on or in such building or personal injury to or loss of
life of the occupants of or persons on or in such premises, building, or structure; also with



regard to the conditions, size, arrangements and efficiency of any and all appliances for
protection against fire on or in such premises, building, or structure.

(Code 1962, § 3-2-1)

Sec. 5-72. Dangerous conditions; correction.

(@)

If the Chief of the Fire Department shall find on such inspection of such
premises, building, or structure any rubbish, debris, waste, or inflammable or
combustible materials, and that the same is not so arranged or disposed as to
afford reasonable safeguard against the dangers of fire; if he shall find that the
articles, materials, goods, wares, and merchandise on or in such premises,
building, or structure are so arranged and disposed that the occupants thereof,
or persons rightfully on or in such building would not, because of such
arrangement and disposition, be afforded reasonable access to the exits of the
premises, building, or structure in case of fire; if he shall find that by reason of
such arrangement or disposition, the members of the Fire Department would
unnecessarily and unreasonably be interfered with in the exercise of their duties
in and about such premises, building, or structure in case of fire in such
structure, he may order in writing the removal of such rubbish, debris, waste, or
inflammable or combustible materials from such premises, building, or structure,
or the disposing and arranging of the same on or in such premises, building, or
structure in such a manner as will remove such danger from fire. He may also
order in writing that such articles, materials, goods, wares, or merchandise be so
arranged and disposed on or in such premises, building, or structure that the
occupants thereof, or the persons rightfully on or in such building, will be
afforded all reasonable access to the exits from the building in case of fire. The
members of the Fire Department will be afforded all reasonable facilities for the
discharge of their duties in or about the premises, building, or structure in case
of fire.

If he shall also find that such building is in a dangerous or unsafe condition so as
to endanger the public health and safety, he shall report such building to the
Governing Body who shall, if it so deems necessary, order such premises to be
removed or demolished, or placed in such condition as will comply with the
provisions of this Code applying to the zone or section of the City within which
such structure is located.

(Code 1962, § 3-2-2)

Dangerous buildings, § 4-226 et seq.

Sec. 5-73. Appointment of Deputy Inspectors; report to Chief.

The Chief of the Fire Department is empowered and authorized to appoint as many
deputies to be employees of the Fire Department as required to make the inspections provided
for in this article and who shall report in writing the results of their inspections to the Chief of the
Fire Department.

(Code 1962, § 3-2-3)



Sec. 5-74. Appeal by persons aggrieved.

Should any owner of any premises, building, or structure, or the owner or person in
control of any materials, goods, wares, or merchandise, consider himself aggrieved by any
abatement order by the Chief, such owner or controller may, within 24 hours after the order has
been served on him, appeal to the Governing Body, who shall thereupon make such order in
the premises as, in its discretion, it may deem right and reasonable.

(Code 1962, § 3-2-4)

Sec. 5-75. Duties of owner.

Such orders mentioned in section 5-72 shall be directed to the owner of such premises,
building, or structure, or to the person in control of the articles, materials, goods, wares, or
merchandise referred to in this article, or to the owner thereof, as the circumstances may
require. It is hereby made the duty of such owner of such premises, building, or structure, and
of such person in control of such articles, materials, goods, wares, and merchandise, or the
owner thereof, to comply with such orders, within 30 days from written notice thereof.

(Code 1962, § 3-2-5)

Sec. 5-76. Noncompliance.

It shall be unlawful for the owner of such building, premises, or structure, or any person
in control of such articles, materials, goods, wares, or merchandise, as referred to in this article,
to fail or neglect to discharge the duties imposed by sections 5-71 to 5-75, inclusive, of this
article, and the orders of the Chief of the Fire Department.

(Code 1962, § 3-2-6)

Sec. 5-77. Investigation of cause of fire.

It shall be the duty of the Chief or assistant in charge at any fire to make prompt and
thorough investigation of the cause of such fire, and he is hereby authorized to request the
Governing Body to require the attendance of witnesses, and the production of books and
papers, property, or other evidence, at such time and place as shall be deemed by the
Governing Body convenient and proper. Such witnesses shall be required to give their evidence
under oath, which shall be reduced to writing and placed on file with the Chief. A record of such
proceedings shall be kept by such officer.

(Code 1962, § 3-2-8)

Sec. 5-78. Authority at fire.

The Chief of the Fire Department or assistant in charge at any fire may prescribe limits
in the vicinity of such fire, within which no persons, except those whose property may be within
such limits, shall be allowed, unless by permission of the Chief or assistant in charge, or the
Chief or Captain of Police of the City. It shall be the duty of the police force of the City to
enforce the orders of the Fire Chief, respecting the occupation of such limits during the
progress of the fire. Every person who may be present at such fire shall be subject to the orders



of the Chief or assistant in charge, or Chief or Captain of Police of the City, and shall do and
perform such duty as may be required of him by either of the officers in the extinguishing of
such fire or the removal or protection of property endangered thereby. Any person violating any
of the provisions of this section shall be deemed guilty of a misdemeanor.

(Code 1962, § 3-2-9)

Sec. 5-79. Appointment of officers at fires.

The Chief of the Fire Department is hereby authorized to designate and appoint, and
commission as such, volunteer fire police officers to enforce this article, and the persons so
appointed and commissioned, as well as each and every active member of the Fire
Department, during any fire or conflagration, are hereby vested with all the power of police
officers of the City, and are hereby authorized and empowered to arrest any person found
violating this article, and cause them to be cited to appear before the Municipal Magistrate,
there to be tried and punished as provided in this Code.

(Code 1962, § 3-2-16)
Secs. 5-80—5-95. Reserved.

ARTICLE V. FIREWORKS [4](24)

Sec. 5-96. Title.

Sec. 5-97. Definitions.

Sec. 5-98. License or permit.

Sec. 5-100. Exportation of fireworks from the City.

Sec. 5-101. Permissible fireworks.

Sec. 5-102. Retail sales or storage of fireworks; regulated activities.
Sec. 5-103. Public display of fireworks.

Sec. 5-104. Penalty.

Sec. 5-105. Emergencies.

Sec. 5-96. Title.

This article shall be known and cited as the Truth or Consequences Fireworks
Ordinance.

(Ord. No. 382, § 7-2-1, 6-24-91)

Sec. 5-97. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:



Aerial device means a fireworks device that upon ignition propels itself or an insert a
significant distance into the air, but does not include a firework that produces a shower of
sparks. Aerial device includes skyrocket and bottle rocket, missile-type rocket, helicopter, aerial
spinner, Roman candle, and mine, shell.

Common fireworks means any fireworks device suitable for use by the public that
complies with the construction, performance, composition and labeling requirements
promulgated by the United States Consumer Product Safety Commission in 16 CFR and that is
classified as a class C explosive by the United States Department of Transportation.

Display distributor means any person, firm or corporation selling special fireworks.

Distributor means any person, firm or corporation selling fireworks to wholesalers and
retailers for resale.

Fireworks means any composition or device for the purpose of producing a visible or
audible effect by combustion, deflagration or detonation. Fireworks are further classified in this
article as common fireworks and special fireworks, as defined by the United States Department
of Transportation, 49 CFR, Transportation, parts 173.88(d) and 173.100(r).

Ground audible device means a fireworks device intended to function on the ground that
produces an audible effect and includes firecrackers of all types and chasers.

Manufacturer means any person, firm or corporation engaged in the manufacture of
fireworks.

Permissible fireworks means fireworks legal for sale and use in Truth or Consequences
under the provisions of this article.

Retailer means any person, firm or corporation purchasing fireworks for resale to
consumers.

Special fireworks means fireworks devices primarily intended for commercial displays
which are designed to produce visible or audible effects by combustion, deflagration or
detonation, including salutes containing more than 130 milligrams (two grains) of explosive
composition, aerial shells containing more than 40 grams of chemical composition exclusive of
lift charge and other exhibition display items that exceed the limits contained in this article for
common fireworks.

Specialty retailer means any person, firm or corporation purchasing fireworks for
year-round resale in permanent retail stores whose primary business is tourism.

Wholesaler means any person, firm or corporation purchasing fireworks for resale to
retailers.

(Ord. No. 382, § 7-2-2, 6-24-91)

Definitions and rules of construction generally, § 1-2.

Sec. 5-98. License or permit.

(a) Required. No person may sell, hold for sale, import, distribute or offer for sale, as
specialty retailer or retailer, any fireworks in the City unless such person has first
obtained the appropriate license or permit.



(b) Application, enforcement. The Fire Chief shall enforce the provisions of this
article. All license applications shall be submitted to the office of the City Clerk
with the approval of the Fire Chief.

(c) Fee. An applicant for a license or permit required by this article shall pay to the
City the following fees, which shall not be refundable:

(1) Specialty retailer license . . . $25.00
(2) Retailer permit . . . 25.00

(d) Issuance. All license and permits shall be issued for one year beginning on May
1 of each year. All licenses and permits shall be issued within 30 days from the
date of receipt of application.

(e) Number not restricted. Licenses issued under this article shall not be restricted in
number or limited to any person without cause.

(Ord. No. 382, § 7-2-4, 6-24-91; Ord. No. 478, § 1, 7-24-00)

Sec. 5-100. Exportation of fireworks from the City.

Nothing in this article shall prohibit wholesalers, distributors, importers, specialty
retailers, or manufacturers from storing, selling, shipping or otherwise transporting fireworks as
defined by the United States Department of Transportation to any person or entity outside the
City.

(Ord. No. 382, § 7-2-5, 6-24-91)

Sec. 5-101. Permissible fireworks.

Permissible fireworks for sale to the general public as that term is used in this article
shall be understood to mean common fireworks legal for sale and use in New Mexico under the
provisions of the Fireworks Safety and Licensing Act, as amended, with the exception of ground
audible devices, and aerial devices, which are prohibited pursuant to section 5-99.

(Ord. No. 382, § 7-2-6, 6-24-91)

Sec. 5-102. Retail sales or storage of fireworks; regulated activities.

(a) No fireworks may be sold at retail stores without a retail permit. The permit shall
be at the location where the retail sale takes place.

(b) It is unlawful to offer for sale or to sell any fireworks to children under the age of
12 years or to any intoxicated person.

(c) At all places where fireworks are stored, sold or displayed, the words "NO
SMOKING" shall be posted in letters at least four inches in height. Smoking,
open flames, or any ignition source is prohibited within 25 feet of any fireworks
stock.

(d) No fireworks shall be stored, kept, sold or discharged within 50 feet of any
gasoline pump or gasoline bulk station or any building in which gasoline or
volatile liquids are sold in quantities in excess of one gallon, except in stores



(e)

()

where cleaners, paints and oils are handled in sealed containers only.

All fireworks permittees and licensees shall keep and maintain upon the
premises a fire extinguisher bearing an Underwriters' Laboratories, Inc., rated
capacity of at least five pounds ABC per 500 square feet of space used for
fireworks sales or storage.

A sales clerk who is at least 16 years of age shall be on duty to serve consumers
at the time of purchase or delivery. All fireworks sold and shipped to consumers
within the City shall be sold and shipped only by an individual firm, partnership or
corporation holding the proper state fireworks license or permit.

No fireworks shall be discharged within 150 feet of any fireworks retail sales
location.

No person shall ignite any fireworks within a motor vehicle or throw fireworks
from a motor vehicle, nor shall any person place or throw any ignited article of
fireworks into or at a motor vehicle or at or near any person or group of people.

Any fireworks devices that are readily accessible to handling by consumers or
purchasers in a retail sales location shall have their exposed fuses protected in a
manner to protect against accidental ignition of an item by a spark, cigarette ash
or other ignition source. If the fuse is a thread-wrapped safety fuse which has
been coated with a nonflammable coating, only the outside end of the safety
fuse shall be covered. If the fuse is not a safety fuse, then the entire fuse shall
be covered.

Fireworks may be sold at retail between June 20 and July 6 of each year and
three days preceding and including New Year's Day, Chinese New Year and
Cinco de Mayo of each year except that fireworks may be sold all year in
permanent retail stores whose primary business is tourism.

(Ord. No. 382, § 7-2-7, 6-24-91)

Sec. 5-103. Public display of fireworks.

(a)

(b)

Nothing in this article shall prohibit the public display of fireworks except that any
person shall secure a written permit from the office of the City Clerk upon
approval from the Fire Chief and the fireworks shall be purchased from a
distributor or display distributor licensed by the State Fire Marshal and the
Bureau of Alcohol, Tobacco and Firearms at the United States Department of the
Treasury.

The Fire Chief may adopt reasonable rules and regulations for the use of special
fireworks in public displays.

(Ord. No. 382, § 7-2-8, 6-24-91)

Sec. 5-104. Penalty.

(a)

Any person who violates any provision of this article is guilty of a misdemeanor
and upon conviction shall be punished by a fine of not more than $500.00 or
imprisonment for not more than 90 days, or both.



(b)

(d)

Nothing in this article shall apply to or prohibit any employees of the Department
of Game and Fish or the United States Fish and Wildlife Service from processing
fireworks for control of game birds and animals or to prohibit any law
enforcement officer from possessing fireworks in the performance of his duties
or to prohibit any organization therein from sponsoring and conducting in
connection with any public celebration an officially supervised and controlled
fireworks display.

If a person is found guilty of violating any of the provisions of this article, that
person's license or permit may be revoked or suspended by the Fire Chief, his
deputies or designee, or by a qualified representative of the state's Fire Marshal
Office.

No person shall possess any fireworks for sale within the City, other than those
authorized in this article. The Fire Chief, his deputies or designee may at
reasonable hours enter and inspect the permittee's premises, building, mobile or
motor vehicle or temporary or permanent structure to determine compliance with
the provisions of this article. If any retailer has in his possession any fireworks in
violation of this article, his permit shall be revoked and all such fireworks seized,
and the fireworks shall be kept to be used as evidence. If any person has in his
possession any fireworks in violation of this article, a warrant may be issued to
be used as evidence. Upon conviction of the offender, the fireworks shall be
destroyed, but if the offender is discharged, the permissible fireworks shall be
returned to the person in whose possession they were found; provided, however,
that nothing in this article applies to the transportation of fireworks by regulated
carriers.

(Ord. No. 382, §§ 7-2-9, 7-2-10, 6-24-91)

Sec. 5-105. Emergencies.

In the event of an emergency situation arising within the City such as water shortages,
droughts, extremely windy conditions, the City Manager has the right to impose other
reasonable restrictions as the City Manager deems necessary in his discretion.

(Ord. No. 382, § 7-2-11, 6-24-91)

Chapter 6 HEALTH AND SANITATION [11(25)

ARTICLE I. TREES AND SHRUBBERY [2](26)

Sec. 6-1.

Trimming—Trees.

Sec. 6-2. Same—Hedges and shrubbery.

Sec. 6-3.

Injury.

Secs. 6-4—6-20. Reserved.

Sec. 6-1. Trimming—Trees.



Any owner or occupant of any real property shall trim all trees on property owned or
occupied by him overhanging any public thoroughfare, so that the branches thereon will not
interfere with pedestrians or public travel.

(Code 1962, § 9-10-1; Ord. No. 645, § 1, 11-12-13)

Sec. 6-2. Same—Hedges and shrubbery.

Any owner or occupant of any real property shall maintain all hedges and shrubbery
adjacent to public sidewalks so that no part of the hedges and/or shrubbery shall extend over
any part of public sidewalk, street, or alley in the City.

(Code 1962, § 9-10-2; Ord. No. 645, § 1, 11-12-13)

Sec. 6-3. Injury.

It is hereby declared unlawful for any person, not the owner thereof, or without lawful
authority so to do, to injure willfully, deface, disfigure, or destroy any tree or shrub, or to injure,
destroy, cut, or pick any flower or plant located either on private ground or on any public place
or thoroughfare.

(Code 1962, § 9-10-3; Ord. No. 645, § 1, 11-12-13)
Secs. 6-4—6-20. Reserved.

ARTICLE Il. INSECT AND RODENT CONTROL [31(27)
Sec. 6-21. Definitions.

Sec. 6-22. Inspection of buildings, premises, and vacant lots.
Sec. 6-23. Enforcement; serving of notices and order; hearings.
Sec. 6-24. Extermination required; harborage not permitted.
Sec. 6-25. Enforcement of article.

Secs. 6-26—6-30. Reserved.

Sec. 6-21. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Extermination means the control and elimination of insects or rodents by eliminating
their harborage, or removing or making inaccessible materials that may serve as their food; by
poisoning, spraying, fumigating, or trapping; or by any other recognized and legal insect or
rodent control method approved by the Manager.

Infestation means the presence of any insects or rodents of such kind or in such
numbers as to create a potential health hazard or nuisance.



Insects mean members of Class Insecta and such other members of the Phylum
Arthropoda as may be considered dangerous or pestiferous by the Manager.

Person in control means the owner or part owner of a building, lot, or premises; the
agent or occupant of a building, lot, or premises, or any other person who has the use of or
control of a building, lot, or premises or any part thereof.

Rodents mean members of the Order Rodentia and such members of the Order
Lagomorpha as may be considered dangerous or pestiferous by the Manager.

(Code 1962, § 8-6-1; Ord. No. 645, § 1, 11-12-13)

Definitions and rules of construction generally, § 1-2.

Sec. 6-22. Inspection of buildings, premises, and vacant lots.

The Manager is hereby authorized to make such inspections of buildings, lots and
premises as he deems necessary to investigate and abate insect or rodent infestations or
harborages. For the purpose of making such inspections, the Manager is hereby authorized to
enter, examine, or survey such buildings, lots and premises at all reasonable times. Such entry
shall be made in a manner as to cause the least possible inconvenience to the person in
control, and the Manager shall obtain an order for this purpose from a court of competent
jurisdiction if entry is denied or resisted.

(Code 1962, § 8-6-2; Ord. No. 645, § 1, 11-12-13)

Sec. 6-23. Enforcement; serving of notices and order; hearings.

Whenever it appears to the Manager that an insect or rodent harborage or infestation
exists, he shall issue and cause to be served on the person in control of complaint stating the
charges in that respect and specifying a reasonable amount of time for abatement. If, after the
stated period of time, the Manager finds that such condition has not been abated, he shall
serve notice that a hearing will be held before the Manager not less than three days nor more
than seven days after receipt of such notice by the person in control. If after such notice and an
opportunity for a hearing, the Manager determines that the complaint is justified, the person in
control shall be deemed to be in violation of the provisions of this article.

(Code 1962, § 8-6-3; Ord. No. 645, § 1, 11-12-13)

Sec. 6-24. Extermination required; harborage not permitted.

(a) All buildings, lots, and premises shall be kept free of infestation or harborage.
The person in control shall not allow the accumulation of water, refuse, animal
wastes, garbage, trash, or other harborage.

(b) When any building, lot, or premises is so infested or subject to infestation, the
person in control shall utilize extermination measures as specified by the
Manager.

(c) When the person in control of any building, lot, or premises fails to abate the
nuisance of harborage or infestation, the Manager shall be authorized to go upon
the premises and abate the nuisance of harborage or infestation. The cost of



such abatement shall be borne by the person in control who failed to abate the
nuisance under the terms of this article. If payment is not received within 60 days
of receipt of the bill for such costs, the Manager may proceed to record a lien on
the affected property for the amount due and owing.

(Code 1962, § 8-6-4; Ord. No. 645, § 1, 11-12-13)

Sec. 6-25. Enforcement of article.

The Manager or his designated representative shall be responsible for the enforcement
of this article. Rules and regulations to carry out the intent and purpose of this article shall be
prescribed by the Manager pursuant to standards created in this article.

(Code 1962, § 8-6-5; Ord. No. 645, § 1, 11-12-13)
Secs. 6-26—6-30. Reserved.

ARTICLE lll. SOIL AND SURFACE WATER PROTECTION [4](28)
Sec. 6-31. Definitions.

Sec. 6-32. Unlawful deposit of sewage or hazardous material.

Sec. 6-33. Enforcement of this article.

Sec. 6-34. Penalty for violation of this article.

Secs. 6-35—6-40. Reserved.

Sec. 6-31. Definitions.

[The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:]

Cesspool, holding tank, septic system, and sewage as defined in the Uniform Plumbing
Code, section 4-66.

Hazardous material is any material as defined under the terms "hazardous production
material," "health hazard," or "highly toxic material" in the Uniform Building Code, section 4-46.

(Ord. No. 422, § 1, 5-8-95; Ord. No. 645, § 1, 11-12-13)

Sec. 6-32. Unlawful deposit of sewage or hazardous material.

(a) It is unlawful for any occupant or owner of property to deposit or cause to be
deposited untreated sewage or hazardous material upon the surface of the
ground or in a manner which may contaminate surface water.

(b) It is unlawful for any occupant or owner of property to deposit or cause to be
deposited untreated sewage or hazardous material into a holding tank, cesspool
or septic system which has not received proper approval from both the state



construction industries division of the regulation and licensing department and
the state environment department.

(Ord. No. 422, § 5-8-95; Ord. No. 645, § 1, 11-12-13)

Sec. 6-33. Enforcement of this article.

The Manager or his designated representative shall be responsible for the enforcement
of this article. Regulations or administrative policies to carry out the intent and purpose of this
article shall be prescribed by the City Manager pursuant to standards created in this article.

(Ord. No. 422, § 1, 5-8-95; Ord. No. 645, § 1, 11-12-13)

Sec. 6-34. Penalty for violation of this article.

Any person violating any provision of this article shall be deemed guilty of a
misdemeanor and punished in accordance with section 1-10, and if violation continues, each
day's violation shall constitute a separate offense. In addition to any penalties provided for [in]
this section, this section is enforceable by injunction.

(Ord. No. 422, § 1, 5-8-95; Ord. No. 645, § 1, 11-12-13)

Secs. 6-35—6-40. Reserved.

ARTICLE IV. NUISANCE ORDINANCE [5](29)
Sec. 6-41. [Title.]

Sec. 6-42. Definitions.

Secs. 6-43—6-50. Reserved.

Sec. 6-41. [Title.]

This article and articles V and VI and all sections within may be cited as the "Nuisance
Ordinance."

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-42. Definitions.

The following words, terms and phrases, when used in this chapter, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Alley means a public right-of-way or private way or thoroughfare or part thereof,
providing secondary access to abutting properties and not intended for general traffic
circulation.

Antique motor vehicle means an operable motor vehicle more than 25 years old
currently licensed.



Approved means approved by the Enforcement Officer or Building Official.

Curb line means the edge of the curb or, in absence of a curb, the edge of the
pavement or the travelled surface.

Deterioration means the weakening, disintegration, corrosion, rusting or decaying or
loss of effectiveness.

Easement means a grant of one or more of the property rights by the property owner to
and/or for use by the public, a corporation, or another person or entity.

Egress means an exit.

Enforcement Officer includes City Police Officers, Code Compliance Officers, Animal
Control Officers and any other City employees responsible for enforcing Municipal Code.

Garbage means and includes any and all accumulation of waste and refuse, vegetable
and animal matter, discarded from processing, storage, sale, or handling of food in or on any
premises in the City.

Hobby stock vehicle means a licensed or unlicensed stock, race, and drag car capable
of being operated in accordance with established hobby stock race policies or requirements.

Imminent danger means a condition which could cause serious or life-threatening injury
or death at any time.

Junk means discarded, dismantled, partially dismantled, wrecked, inoperative,
abandoned, unusable or broken machinery or parts, scrap metal, utility trailers, mobile homes,
appliances, furniture, furnishings, sporting equipment, used building or construction materials,
and all other items commonly known as junk.

Junked motor vehicle means any motor vehicle, other than an antique or special interest
vehicle, which has not been moved or had active and regular efforts to make the motor vehicle
able to meet minimum safety standards for operation on public streets and highways, or water
bodies and ways in New Mexico, and includes motor vehicles which have been wrecked,
dismantled, partially dismantled, or abandoned or left on a public premises or on private
property and either:

(1) Does not bear a valid, unexpired license plate; or

(2) Cannot be safely or legally operated on the public streets and highways, or water
bodies and ways, of New Mexico. This definition includes boats, motorcycles,
cars, trucks, recreational vehicles, and other motor vehicles.

Litter means all rubbish, waste material, refuse, garbage, trash, debris or other foreign
substances, solid or liquid, of every form, size, kind, and description.

Motor vehicle means any vehicle which is designed, when in proper working order, to be
self-propelled and designed to travel along the ground and shall include, but not be limited to,
automobiles, buses, motor-bikes, motorcycles, motor scooters, trucks, tractors, go-carts, golf
carts and self-propelled campers or motor homes.

Neglect means the lack of reasonable and necessary maintenance for a building or
structure.

Occupancy means the purpose for which a building or portion thereof is utilized or



occupied.

Occupant means any person, firm, entity, partnership, trust, corporation, association, or
other organization that is occupying or leasing a building or other property for a period
exceeding 30 days.

Owner means any and all persons, firms, entities, partnerships, trusts, corporations,
associations, or other organizations that own the fee title to, or have an undivided interest in,
any building or property, which is subject to the provisions of these regulations.

Privacy fence means a fence, including any gates, constructed of solid material, wood or
masonry, through which no visual images may be seen.

Private property means any real property within the City which is privately owned and
which is not public property as defined in this section.

Public property means any street or highway which shall include the entire width
between the boundary lines of every right-of-way publicly maintained for the purposes of
vehicular or pedestrian travel, and shall also mean any other publicly owned property or facility.

Public way means any street, alley or similar parcel of land essentially unobstructed
from the ground to the sky, which is deeded, dedicated or otherwise permanently appropriated
to the public for public use.

Rights-of-way means a strip of land acquired by reservation, dedication, prescription, or
condemnation and intended to be occupied by a street, crosswalk, railroad, electric
transmission lines, oil or gas pipeline, water line, sanitary storm sewer, or other similar uses;
generally the right of one to pass over the property of another.

Rubbish means combustible and non-combustible waste materials, except garbage; the
term shall include the residue from the burning of wood, coal, coke and other combustible
materials, paper, rags, cartons, boxes, wood, excelsior, rubber, leather, tree branches, yard
trimmings, tin cans, metals, mineral matter, glass, crockery and dust and other similar
materials.

Shrubs means a woody plant, smaller than a tree, consisting of several small stems
from the ground or small branches near the ground. It may be deciduous or evergreen.

Solid waste means unwanted or discarded material, including waste material with
insufficient liquid content to be free flowing, includes solid waste materials resulting from
industrial, commercial, industrial, institutional, municipal, residential, and agricultural activities.

Special interest vehicle means an operable motor vehicle currently licensed, which is
owned by a collector and which the collector can demonstrate has special collector or historic
value.

Structure means a combination of materials that form a construction for use, occupancy,
or ornamentation whether installed on, above, or below the surface of land or water.

Tenant means a person, corporation, partnership or group, whether or not the legal
owner of record, occupying a building or portion thereof as a unit.

Ventilation means the natural or mechanical process of supplying conditioned or
unconditioned air to, or removing such air from, any space.

(Ord. No. 646, § 1, 11-12-13)



Secs. 6-43—6-50. Reserved.

ARTICLE V. MOTOR VEHICLES I[61(30)

Sec. 6-51. Penalty.

Sec. 6-52. Prohibited.

Sec. 6-53. Exceptions.

Sec. 6-54. Unhitched trailers.

Sec. 6-55. Casual sale of vehicles and trailers.

Sec. 6-56. Removal generally.

Sec. 6-57. Notice to remove nuisance.

Sec. 6-58. Responsibility for removal.

Sec. 6-59. Circumstances permitting summary vehicle removal.
Sec. 6-60. Notice procedure.

Sec. 6-61. Contents of notice.

Sec. 6-62. Request for hearing.

Sec. 6-63. Procedure for hearing.

Sec. 6-64. Removal of motor vehicle from property.

Sec. 6-65. Notice of removal.

Sec. 6-66. Use of private firms for removal, relocation, storage, or disposition.
Sec. 6-67. Liens.

Secs. 6-68—6-70. Reserved.

Sec. 6-51. Penalty.
Violations of this article are punishable as provided in section 1-10.
(Ord. No. 646, § 1, 11-12-13)

Sec. 6-52. Prohibited.

No person shall park, store, leave, or permit the parking, storing or leaving of any motor
vehicle of any kind which is in an abandoned, wrecked, dismantled, junked or partially
dismantled condition, whether attended or not, upon any public or private property within the
City for a period of time in excess of 72 hours. The presence of an abandoned, wrecked,
dismantled, inoperative, junked, or partially dismantled vehicle or parts thereof on private or
public property is hereby declared to be a public nuisance which may be abated as such in
accordance with the provisions of this article.



(Ord. No. 646, § 1, 11-12-13)

Sec. 6-53. Exceptions.

(a) This section shall not apply to any vehicle enclosed within a building or behind a
privacy fence on private property or to any vehicle held in connection with a
business enterprise, lawfully licensed by the City and properly operated in an
appropriate business zone, pursuant to the zoning laws of the City.

(b) Any hobby stock vehicle maintained in track-operable condition or regularly used
for racing purposes.

(c) Any antique motor vehicle retained by the owner for antique collection purposes.
(d) Any special interest vehicle retained by the owner for vehicle collection purposes.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-54. Unhitched trailers.

No person shall leave any type of trailer unhitched upon any street, public right-of-way
or public parking area.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-55. Casual sale of vehicles and trailers.

No person making a casual sale of his own motor vehicle, boat; motorized or otherwise,
or trailer duly registered to him shall sell the vehicle or offer or display the motor vehicle, boat,
or trailer for sale at any location other than his current residence, place of employment, except
at any site where the seller of the motor vehicle, boat, or trailer has obtained prior written
permission from the land owner. The written land owner permission must be visibly displayed in
the vehicle offered for sale. Only two vehicles, boats or trailers are allowed to be displayed on
any one lot or parcel. Vehicles shall be parked so as not to impede traffic visibility on corners
and intersections and shall not encroach on, in, over, or under any real property owned by the
City or any public way, sidewalk, or public right-of-way owned by the City, including easements.
A vehicle displayed for sale in a location in violation of this article may be towed no sooner than
48 hours after a warning sticker is placed on the vehicle. The warning sticker shall contain the
following information:

(1) The date and time the warning sticker was affixed to the vehicle;

(2) A statement that pursuant to this article, if the vehicle is not removed within 48
hours of the time the sticker is affixed, it may be taken into custody and stored at
the owner's expense or if the vehicle is located being displayed for sale in a
location in violation of this article, within 48 hours from receipt of the warning
sticker, the vehicle shall be taken into custody and stored pursuant to this article;

(3) A statement that if the vehicle is towed pursuant to this article, the owner will
have the opportunity to challenge the action at a hearing, and a written notice of
the procedure for the hearing will be mailed to the owner's address as provided
by the state motor vehicle division files or the files of the appropriate motor



vehicle regulatory agency of another state;

(4) The location and telephone number where additional information may be
obtained; and

(5) The identity of the affixing person.
(Ord. No. 646, § 1, 11-12-13)

Sec. 6-56. Removal generally.

No Police Officer, Enforcement Officer, or City employee shall remove or cause to be
removed any unattended vehicle from any street, alley or public way within the corporate limits,
except as provided in this article.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-57. Notice to remove nuisance.

Whenever it comes to the attention of the Enforcement Officer that any nuisance under
this article exists in the City, a notice in writing shall be served upon the occupant of the land
where the nuisance exists, or in the case there is no such occupant, upon the owner of the
property or his agent, notifying them of the existence of the nuisance and requesting its removal
in the time specified in this article.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-58. Responsibility for removal.

Upon proper notice and opportunity to be heard, the owner of the abandoned, wrecked,
dismantled or inoperative vehicle or vehicle or trailer offered for casual sale in a prohibited
location and the owner or occupant of the private property on which the same is located, either
or all of them, shall be responsible for its removal. In the event of removal and disposition by
the City, the owner or occupant of the private property where same is located shall be liable for
the expenses incurred.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-59. Circumstances permitting summary vehicle removal.

Any Police Officer or any Enforcement Officer who is authorized to direct traffic or
enforce state or local parking or motor vehicle laws may remove or cause to be removed any
vehicle within the corporate limits without prior notice to the owner or operator thereof when:

(1) Any vehicle is left unattended on a bridge, viaduct or causeway or in any tube or
tunnel where the vehicle constitutes an obstruction to traffic.

(2) Any vehicle is parked or left standing upon a street, alley or public way in such a
position as to obstruct normal movement of traffic or is in such a condition as to
create a hazard to other traffic.

(3) Any vehicle is found upon a street, alley or public way or private property and a
report has been previously made that the vehicle has been stolen or a complaint



()
(6)

has been filed and a warrant thereon issued charging that the vehicle has been
stolen.

Any vehicle is found upon a street, alley, public way, right-of-way, or easement
that is obstructing a City construction or infrastructure maintenance project.

Any vehicle is illegally parked so as to block the entrance to a private driveway.

Any vehicle is illegally parked so as to prevent access by firefighting equipment
to a fire hydrant.

The person in charge of a vehicle upon a roadway is because of physical
injuries, intoxication or any illness, incapacitated to such an extent as to be
unable to provide for the custody or removal.

An officer arrests any person driving or in control of the vehicle for an alleged
offense and the officer is by ordinance or by law required or permitted to take
and does take the person arrested before a municipal judge without unnecessary
delay.

An abandoned, unattended, wrecked, burned or partially dismantled vehicle is
creating a traffic hazard because of its position in relation to the street, alley or
public way or its physical location is causing the impeding of traffic.

The use of the street, alley or public way or any portion thereof is authorized by
the City for a purpose other than the normal flow of traffic or for the movement of
equipment, articles or structures of unusual size and the parking of any vehicle
would prohibit or interfere with such use of movement and signs giving notice
that such vehicle may be removed are erected or placed within at least 24 hours
prior to the removal.

Any vehicle is parked or left standing where prohibited by ordinance or other
state or local law, provided that no vehicle may be removed unless signs are
posted giving notice of the removal at least 24 hours prior to the removal.

The vehicle is parked or standing in a manner so as to obstruct necessary
emergency services, rerouting of traffic at the scene of a disaster and moving
the vehicle to a legal parking location is impractical. However, the owner or
operator of a vehicle so relocated or removed shall not be subject to any
relocation, removal or storage charge if the vehicle is otherwise lawfully parked.
Such charges shall be paid by the City.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-60. Notice procedure.

The Enforcement Officer shall give notice of removal to the owner or occupant of the
private property where a nuisance under this article is located. The notice shall describe the
violation and shall establish a reasonable time limit for abatement thereof by the owner,
occupant or tenants, which limit shall be not less than two days or more than 30 days after
service of the notice. The notice may be served either personally or by mail at the owner's or
occupant's last known address of record. If such owner cannot be served, a copy of the
ordinance from which this article derives shall be posted on the property.



(Ord. No. 646, § 1, 11-12-13)

Sec. 6-61. Contents of notice.

The notice issued under this article shall contain the request for removal of the nuisance
within the time specified in this article, and the notice shall advise that upon failure to comply
with the notice to remove, the City or its designee shall undertake such removal with the cost of
removal to be levied against the owner or occupant of the property.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-62. Request for hearing.

The persons to whom the notices are directed, or their duly authorized agents, may file
a written request for a hearing before the City Manager, or its designee during the period of
compliance prescribed in section 6-60 for the purpose of defending the charges by the City.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-63. Procedure for hearing.

The hearing provided for in this article shall be held as soon as practicable after the
filing of the request and the persons to whom the notices are directed shall be advised of the
time and place of such hearing at least seven days in advance thereof. At any such hearing the
City and the persons to whom the notices have been directed may introduce such witnesses
and evidence as either party deems necessary.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-64. Removal of motor vehicle from property.

If the violation of this article described in the notice has not been remedied within period
of compliance, or in the event that a notice requesting a hearing is timely filed, a hearing is had,
and the existence of the violation is affirmed by the City Manager, or its designee, the
Enforcement Officer or his designee shall have the right to take possession of the junked motor
vehicle and remove it from the premises. It shall be unlawful for any person to interfere with,
hinder, or refuse to allow such person or persons to enter upon private property for the purpose
of removing the vehicle under the provisions of this article.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-65. Notice of removal.

Within 48 hours of the removal of any vehicle under this article, the Enforcement Officer
shall give notice to the registered owner of the vehicle, if known, and also to the owner or
occupant of the private property from which the vehicle was removed, that such vehicle has
been impounded and stored for violation of this article. The notice shall give the location of
where the vehicle is impounded and the costs incurred by the City, or the private firm for
removal.

(Ord. No. 646, § 1, 11-12-13)



Sec. 6-66. Use of private firms for removal, relocation, storage, or disposition.

(a)

(b)

A person, private business or company may remove or place a vehicle in storage
whenever:

(1) Requested to do so by the owner or operator of the vehicle;

(2) Directed to do so by an authorized Enforcement Officer or Police Officer
per the terms of this article; or

(3) Otherwise allowed by law.

No removal or storage shall be undertaken at the direction of an authorized City
employee or Police Officer unless the person ordering the removal or storage
provides to each private business or company taking possession of the vehicle a
copy of the removal and storage order.

When the City chooses to delegate the removal or storage to a private business
or company, the City may enter into a franchise or contract with the private
business or company. Such franchise or contract shall at a minimum provide for
the following:

(1) Require the private company or business to obtain compensation for the
removal and storage of unclaimed vehicles by obtaining a lien and
foreclosing the lien.

(2) Set the rates for removal and storage of vehicles which will be paid to the
private business or company by the City whenever a vehicle is reclaimed
from storage and the City is liable for such costs under [NMSA 1978,] §
14-2-8.

(3) Require the private business or company to provide a performance bond.

(4) Require the private business or company to carry liability insurance and
hold the City harmless against negligent relocation, removal or storage.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-67. Liens.

(a)

Whenever a vehicle has been removed under this article and placed in storage,
the owner of the storage facility may obtain a lien on the vehicle to compensate
the owner for removal and storage of the vehicle when a Municipal Judge issues
an order upholding the legality of the removal, storage or assessment or the
owner fails to challenge the removal and storage in the manner specified in
section 6-45 [6-66].

No lien shall attach to any personal property in or on the vehicle.

If a hearing has been conducted by the Municipal Judge on the legality of the
removal and storage, the legality of assessing the owner or driver of the vehicle,
or liability for removal and storage charges and the Judge rules that removal and
storage or the assessment were legal, the owner of the storage facility shall have
a lien on the vehicle to cover costs of removal and storage.



(d)

(e)

(f)

If no hearing on the legality of the removal and storage was conducted, the
owner of the storage facility desiring to obtain a lien on the vehicle shall send
written notice of hearing to the registered owner of the vehicle. Such hearing
shall be held before the Municipal Judge no less than ten days after the notice is
sent by registered or certified mail, return receipt requested. If no signed receipt
is received, the hearing shall be not less than ten days after notice by publication
is made at least twice, no less than seven days apart, in a newspaper of general
circulation. Such notice by mail or publication shall contain notice written in bold
type or all capitals stating the lien could be attached to the vehicle in favor of the
owner of the storage facility if the owner of the vehicle does not appear at the
hearing.

If the owner of the vehicle does not appear at the hearing and if a prima facie
case showing compliance with this article is proved, the Judge shall order that
the removal and storage were legal and that the assessment of the removal and
storage charges against the owner of the vehicle are proper. The prima facie
case is established by the introduction of a copy of the order for the removal and
storage and the order which has been substantially and materially completed
correctly.

All liens created under this section shall be enforced and foreclosed in any
manner allowed by law.

(Ord. No. 646, § 1, 11-12-13)

Secs. 6-68—6-70. Reserved.

ARTICLE VI. WEEDS, ALLEYS, JUNK, TRASH AND REFUSE

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

6-71.
6-72.
6-73.
6-74.
6-75.
6-76.
6-77.
6-78.
6-79.
6-80.
6-81.
6-82.
6-83.

Penalty.

Declaration of nuisance; unlawful.
Disposal restricted generally.
Unsanitary premises.
Hazardous premises.
Accumulation of solid waste.
Storage on private property.
Weeds, responsibility of owner.
Reserved.

Alleys.

Notice of nuisance.

Criminal complaint.

Removal of nuisance.



Sec. 6-84. Injunctions.
Secs. 6-85—6-90. Reserved.

Sec. 6-71. Penalty.
Violations of this article are punishable as provided in section 1-10.
(Ord. No. 646, § 1, 11-12-13)

Sec. 6-72. Declaration of nuisance; unlawful.

In the interest of the inhabitants of the City, it is necessary to prohibit the accumulation
of junk, trash, solid waste, debris, garbage and refuse on property within the corporate limits of
the City by declaring such accumulation a nuisance. Violations of this article are a public
nuisance.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-73. Disposal restricted generally.

It shall be unlawful for any reason for any person to keep, store, deposit, sweep, place
or throw solid waste, garbage, rubbish or other solid waste materials in or upon any sidewalk,
street, alley, river, arroyo, irrigation ditch, or unoccupied premises or lots, or upon private
property, whether owned by such person or not, within the City, unless otherwise provided in
this Code.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-74. Unsanitary premises.

It shall be unlawful for any person to permit or cause to remain in or about his premises
any solid waste, garbage, rubbish, weeds, automobiles not in operating condition, wastewater
or any conglomeration of residue thereof, which emits odors or serves as a feeding or breeding
place for flies, insects or rodents, and which is unsanitary or injurious to public health.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-75. Hazardous premises.

It shall be unlawful for any person to permit in or about his premises trees, weeds,
briars, brush, shrubs, machinery, appliances, scrap metal, lumber, logs, pilings, open pits,
quarry, cistern, well or other excavation without barriers, or any other waste, rubbish, or debris
to become, in any way, hazardous or injurious to public health, to create a fire danger, or to
obstruct pedestrian or vehicular traffic.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-76. Accumulation of solid waste.



No person shall allow any solid waste, garbage, or rubbish to accumulate upon
premises owned, leased, rented or occupied, except in the manner herein provided.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-77. Storage on private property.

It shall be unlawful for any person to leave outside any building or dwelling in the City
any dilapidated furniture, appliances, machinery, equipment, building material, junk, or other
items which are either wrecked, junked, dismantled or in inoperative condition, and which are
not completely enclosed within a building or dwelling, or behind a privacy fence. All fences must
be permitted and constructed as provided in chapter 26, land use.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-78. Weeds, responsibility of owner.

It shall be unlawful for any owner, agent, lessee, or occupant of any lots, tracts or
parcels of land within the City to allow weeds to be planted, lie, grow or be located upon any
such property or along any street adjoining the same between the property line and the curb
line thereof. Weeds include, but are not limited to:

African Rue/Peganum Harmala
Arundo/Arundo Donax

Black Henbane/Hyoscyamus Niger

Bull Thistle/Cirsium Vulgare
Camelthorn/Alhagi Maurorum

Canada Thistle/Cirsiom Arvense
Cheatgrass/Bromus Tectorum

Crimson Fountaingrass/Pennisetum Setaceum
Dalmatian Toadflax/Linaria Dalmatica

Diffuse Knapweed/Centaurea Diffusa

Dryers Woad/lsatis Tinctoria

Eurasian Watermilfoil/Myriophyllum Spicatum
Giant Salvinia/Salvina Molesta
Halogeton/Halogeton Glomeratus

Hoary Cress/Caldaria Spp.

Hydrillia/Hydrilla Verticillata

Leafy Spurge/Euphorbia Esula

Malta Starthistle/Centaurea Melitensis



Meadow Knapweed/Centaurea Pratensis
Musk Thistle/Carduus Nutans
Onionweed/Asphodelus Fistulosus

Oxeye Daisy/Leucanthemum Vulgare
Parrotfeather/Myriophyllum Aquaticum
Perennial Pepperweed/Lepidium Latifolium
Poison Hemlock/Conium Maculatum
Purple Loosestrife/Lythrum Salicaria
Purple Starthistle/Lythrum Salicaria
Quackgrass/Elytrigia Repens

Russian Knapweed/Acroptilon Repens
Russian Olive/Elaeagnus Angustifolia L.
Sahara Mustard/Brassica Tournefortii

Salt Cedar/Tamarix Spp.

Scotch Thistle/Onoprodum Acanthium
Siberian EIm/Ulmus Pumila

Spotted Knapweed/Centaurea Biebersteinii
Yellow Starthistle/Centaurea Solstitialis
Yellow Toadflax/Linaria Vulgaris

(Ord. No. 646, § 1, 11-12-13; Ord. No. 653, § 1, 4-22-14)

Sec. 6-79. Reserved.
Editor's note—

Section 2 of Ord. No. 653, adopted April 22, 2014, repealed § 6-79 which pertained to
invasive species and noxious weeds, planting prohibited, and derived from Ord.
No. 646, § 1, adopted Nov. 12, 2013.

Sec. 6-80. Alleys.

It shall be unlawful for any owner, agent, lessee, or occupant of any lots, tracts or
parcels of land within the City to allow weeds, shrubs, trees, or rubbish to become, in any way,
hazardous or injurious to public health or to obstruct pedestrian and vehicular traffic on or along
any alley adjoining the same between the property line and the center of such alley.

(Ord. No. 646, § 1, 11-12-13)



Sec. 6-81. Notice of nuisance.

Any Enforcement Officer or City employee designated by the City Manager, upon
observing any violation of this article, shall issue a notice directed to the owner of record of the
property on which the nuisance occurs, or to the occupant or tenant of the property, or both.
The notice shall describe the violation and shall establish a reasonable time limit for abatement
thereof by the owner, occupant or tenants, which limit shall be not less than two days or more
than 30 days after service of the notice. The notice may be served either personally or by mail
at the owner's or occupant's last known address of record. If such owner cannot be served, a
copy of the ordinance from which this article derives shall be posted on the property.

(Ord. No. 646, § 1, 11-12-13)

Sec. 6-82. Criminal complaint.

In the event the owner or occupant of the property where the nuisance violation exists
has failed, within the prescribed period of compliance, to abate the nuisance, then the City may
file a criminal complaint with the municipal court, demanding that the owner of the property, or
the occupant thereof, or both, be held to answer to the court for the violation of this article.

(Ord. No. 646, § 1, 11-12-13; Ord. No. 653, § 3, 4-22-14)
Editor's note—

Section 3 of Ord. No. 653, adopted April 22, 2014, changed the title of § 6-82 from
"Citation" to "Criminal complaint."

Sec. 6-83. Removal of nuisance.

In the event that a person, owner, or occupant in charge of property fails to remove the
nuisance and upon a judicial determination by the Municipal Judge, the City may enforce this
article in any manner consistent with the law including, but not limited to, removal of the
nuisance and collection of reasonable costs of labor, equipment and materials. Failure to pay
these costs shall result in a lien against the subject property for these costs, which may be
enforced as provided in NMSA 1978 § 3-36-1 et seq. The lien may include an interest charge of
eight percent per annum.

(Ord. No. 646, § 1, 11-12-13; Ord. No. 653, § 4, 4-22-14)

Sec. 6-84. Injunctions.

The City Police Department, City Attorney, Enforcement Officer, or any other official of
the City, when a nuisance exists as set forth in this article, may maintain a complaint in the
name of the City, perpetually, to enjoin all persons from maintaining or permitting the nuisance
and to abate the same.

(Ord. No. 646, § 1, 11-12-13)

Secs. 6-85—6-90. Reserved.



Chapter 7 LICENSES, TAXATION AND MISCELLANEOUS BUSINESS
REGULATIONS [11(31)

ARTICLE I. IN GENERAL

Sec. 7-1.

Solicitors.

Sec. 7-2. Uninvited peddlers.

Sec. 7-3. Registered businesses required to disclose hazardous material inventory.
Secs. 7-4—7-30. Reserved.

Sec. 7-1. Solicitors.

In addition to the business registration fee imposed in this chapter and in lieu of any
separate license fee, itinerant solicitors not maintaining a regular place of business in the City
shall provide and post a bond in the sum of $2,000.00 payable to the City for the use and
benefit of any person who may suffer damages as adjudged by the District Court growing out of
a transaction with such solicitor.

(Code 1962, § 5-1-5)

Sec. 7-2. Uninvited peddlers.

(a)

Declared a nuisance. The practice of going in and upon private residences in the
City by solicitors, peddlers, hawkers, itinerant merchants, or transient vendors of
merchandise, not having been requested or invited so to do by the owner or
occupant of such private residence, for the purpose of soliciting orders for the
sale of goods, wares, and merchandise or for the purpose of disposing of,
peddling, or hawking such goods, is hereby declared to be a nuisance and
punishable as a misdemeanor.

Exceptions. The provisions of this article shall not apply to the sale or soliciting of
orders for the sale of milk, dairy products, vegetables, poultry, eggs, and other
farm and garden produce so far as the sale of the commodities named in this
section is now authorized by law.

(Code 1962, §§ 5-2-1, 5-2-2)

Sec. 7-3. Registered businesses required to disclose hazardous material inventory.

(@)

This section shall apply to hazardous materials and chemicals that shall have
been defined as such by the Environmental Protection Agency or the state
Environmental Improvement Division, or both. The Director of Emergency
Management for Sierra County shall be responsible on or before December 1 of
every year to acquire from the New Mexico Department of Public Safety and the
Environmental Improvement Division information of chemicals and products
defined by them as being hazardous, and shall make such information available,



without charge, to all citizens of the City, and to all persons or entities doing
business within the City limits. Such information shall be recorded with the City
Clerk on or before December 10 of each year, and the list shall be in effect for
the following year, but no list shall become obsolete until its successor is
recorded. For the first year that this section shall be in effect, the list shall be
recorded within 15 days of August 1, 1991.

(b) All persons, businesses or other entities possessing any of the products on the
above-referenced list must declare their inventory with the Director of Emergency
Management of such chemicals or products on or before March 15 of each year,
commencing in 1992. An updated report of new or additional chemicals added to
inventory within the year must be reported to the Director of Emergency
Management within 15 days of chemical acquisition.

(c) Any person filing for business registration shall complete the inventory at that
time, such list to be filed with the Director of Emergency Management on a form
to be approved by the Director of Emergency Management. All other persons,
organizations or entities must submit a list to the Director of Emergency
Management by August 1, 1991.

(d) Any person or entity so filing shall also indicate the method by which such
hazardous waste or chemicals, or any hazardous waste or chemicals generated
on site therefrom, are to be disposed of.

(e) There shall be no filing fee for the filing of such declarations.

() The standards of the National Fire Protection Association Rule 704 are
specifically adopted and incorporated herein by reference.

(9) The following standards shall be applicable to all facilities:

(1) Those facilities which commence storage, manufacture or use of
hazardous materials after June 1, 1991, must comply with the standards
by August 1, 1991.

(2) Those facilities which expand their physical plant for storage,
manufacture or use of hazardous materials after June 1, 1991, or which
add additional hazardous materials, or increase their inventory or output
of hazardous materials by at least 15 percent after June 1, 1991, must
comply with the standards upon the date of such expansion, addition, or
increase.

(3) Those facilities which, before June 1, 1991, were of the type covered by
the standards adopted herein but which do not come under subsection
(9)(2) of this section, must comply with the standards adopted herein
within 90 days of August 1, 1991.

(h) Violations of this section as it pertains to NFPA Rule 704 standards, or to any
certifications or filings required under this section, shall be punishable as a
misdemeanor.

(Ord. No. 381, 6-24-91)

Secs. 7-4—7-30. Reserved.



ARTICLE Il. BUSINESS REGISTRATION FEE
Sec. 7-31. Imposition.

Sec. 7-32. Application to do business.

Sec. 7-33. Renewal.

Sec. 7-34. Application.

Sec. 7-35. Default; penalties.

Sec. 7-36. Display.

Secs. 7-37—7-55. Reserved.

Sec. 7-31. Imposition.

There is imposed on each place of business conducted in this Municipality a business
registration fee of $35.00 per annum. The fee is imposed pursuant to NMSA 1978, § 3-38-3, as
it now exists or is amended, and shall be known as the "business registration fee." The
business registration fee may not be prorated for businesses conducted for a portion of the
year.

(Code 1962, § 5-1-1)

Sec. 7-32. Application to do business.

Any person proposing to engage in business within the municipal limits of Truth or
Consequences, New Mexico, after July 1, 1981, shall apply for and pay a business registration
fee for each outlet, branch, or location within the municipal limits of Truth or Consequences
prior to engaging in business.

(Code 1962, § 5-1-2)

Sec. 7-33. Renewal.

(a) Renewal generally. Prior to March 16 of each year, any person with a place of
business in Truth or Consequences and subject to this article shall apply for
renewal of business registration with the Municipal Clerk. The term for each
registration is for one year pursuant to this article.

(b) Late fee. Pursuant to § 3-38-5 NMSA 1978 (as amended), any registration not
applied and paid for by March 15 shall be subject to a late fee of $10.00. In
addition to this late fee, provided by law, a person found guilty of violation of this
article shall also be subject to those penalties prescribed by § 3-17-1 NMSA,
1978 (as amended).

(Code 1962, § 5-1-3; Ord. No. 635, § 1, 4-9-13)
Similar provisions, NMSA 1978, § 3-38-4(B).



Sec. 7-34. Application.

Any person filing an application for issuance or renewal of any business registration
shall include in the application his current revenue division taxpayer identification number or
evidence of application for a current revenue division taxpayer identification number.

(Code 1962, § 5-1-4)
Similar provisions, NMSA 1978, § 3-38-4(C).

Sec. 7-35. Default; penalties.

In the event that the City, by and through its City Attorney, files a criminal complaint in
Municipal Court seeking enforcement of this section, any violator of this section may be
penalized in accordance with section 1-10 of this Code. Further, the City reserves the right to
initiate enforcement action in accordance with § 3-38-5, NMSA (1978) (1988 Repl. Pamphlet)
and § 3-38-6, NMSA (1981).

(Ord. No. 471, § 1, 12-27-99; Ord. No. 604, 12-14-10; Ord. No. 635, § 2, 4-9-13)

Sec. 7-36. Display.

The Municipal Clerk shall provide a suitable certificate of registration or license to be
furnished to each place of business coming within the terms of this chapter, and such certificate
of registration or license shall be displayed at the place of business for which such registration
or license is issued; and such license shall be displayed at the place of business clearly visible
to the public at all times. Solicitors and similar licenses shall carry the license on their person
while engaging in the business for which such license is issued.

(Ord. No. 635, § 3, 4-9-13)
Secs. 7-37—7-55. Reserved.

ARTICLE Ill. ALCOHOLIC BEVERAGES

Sec. 7-56. Licenses—State required.

Sec. 7-57. Same—Application.

Sec. 7-58. Same—Fees.

Sec. 7-59. Hours of business.

Sec. 7-60. Selling or giving liquor to minors.

Sec. 7-61. Prohibited on City-owned property; exceptions.
Sec. 7-62. Alcoholic beverage license restrictions.

Secs. 7-63-7-80. Reserved.



Sec. 7-56. Licenses—State required.

No license shall be issued for the sale of any alcoholic liquors to any person who shall
not have previously secured a license from the Bureau of Liquor Control of the state.

(Code 1962, § 5-7-3)

Sec. 7-57. Same—Application.

Prior to the issuance of any license authorized to be issued by section 7-56, application
therefor shall be made in writing and approved by the Governing Body of the City. The
Governing Body may, in their judgment, determine if such person is unfit to engage in the sale
of alcoholic liquors or the issuance of which license would be against the public interest.

(Code 1962, § 5-7-2)

Sec. 7-58. Same—Fees.

(a)

The amount to be paid for a license for the sale of alcoholic beverages in the
City, by dispensers of alcoholic beverages, sale at clubs, or by retailers selling or
offering for sale any and all kinds of alcoholic beverages, as authorized to be
fixed by laws of the State of New Mexico, shall be $250.00 per year per license.
Said amount must be paid in one lump sum and must be paid before July 1st of
each year.

Special dispensers' permits commonly referred to as picnic licenses: $25.00 per
day permittee is to dispense liquor. This fee shall be paid for all "public
celebrations". "Public celebrations" means any state or county fair, fiesta, cultural
or artistic performance or professional athletic competition of a seasonal nature
or activities held on an intermittent basis.

(Code 1962, § 5-7-1; Ord. No. 408-A, § 1, 5-24-93; Ord. No. 413, § 1, 6-13-94)

Sec. 7-59. Hours of business.

(@)

It shall be unlawful for the owner, proprietor or operator of any place of business
in the City, where intoxicating liquors are sold or dispensed, to permit his place of
business to remain open, or do business therein after the hour of 2:00 a.m. and
before 7:00 a.m., and it shall be the duty of such owner, proprietor and operator
of any such place of business to securely close and lock the doors thereof,
having previously excluded the patrons of such business from the premises.

It shall be unlawful for the owner, proprietor and operator of any place of
business in the City, where intoxicating liquors are sold and dispensed, to allow
or permit any customers or patrons of such place of business to be, remain in, or
upon the premises and place of business after the hour of 2:00 a.m. and until
7:00 a.m.

(Code 1962, § 5-7-4)



Sec. 7-60. Selling or giving liquor to minors.

(a)

(b)

(e)

It shall be a violation of this article for any club, retailer, dispenser, bartender,
waiter or servant or employee of any club, retailer or dispenser, or for any taxi
driver, hotel employee or any other person, except the parent or guardian or
spouse of any minor, or adult person into whose custody any court has
committed such minor for the time, outside of the actual, visible personal
presence of such minor's parent, guardian, spouse, or the adult person into
whose custody any court has committed such minor for the time, to do any of the
following acts:

(1) To sell, serve or give any alcoholic liquor to a minor;

(2) To buy alcoholic liquor for, or to procure the sale or service of alcoholic
liquor to, a minor;

(3) To deliver alcoholic liquor to a minor;
(4) To aid or assist a minor to buy, procure or be served with alcoholic liquor.

It shall be a violation of this article for any minor to buy, receive or permit himself
to be served with any alcoholic liquor except when accompanied by his parent,
guardian, spouse, or an adult person into whose custody he has been committed
for the time by some court who is actually, visibly and personally present at the
time such alcoholic liquor is bought or received by him or served or delivered to
him.

If any person except a minor shall procure any other person to sell, serve or
deliver any alcoholic liquor to a minor by actual or constructive misrepresentation
of any facts calculated to cause, or by the concealment of any facts the
concealment of which is calculated to cause, the person, selling, serving or
delivering such alcoholic liquors to such minor, that such minor is legally entitled
to be sold, served, or delivered alcoholic liquors, and actually deceiving him by
such misrepresentation or concealment, then that person, and not the person so
deceived by such misrepresentation or concealment, shall have violated this
article.

In any proceedings under subsection (a) of this section, it shall not be necessary
for the prosecution, or any person, official or party urging or contending that such
subsection has been violated, to allege or prove that the parent, guardian,
spouse, or any adult person into whose custody any such minor has been
committed by any court was not actually visibly and personally present at the
time of the alleged violation, but such matters are matters of defense to be
established and proved by the person against whom the prosecution or
proceedings are brought.

Except when accompanied by any of the persons specified in this article, it shall
be unlawful for any minor to be in any establishment where alcoholic liquor is
being sold.

The term "minor" as used in this article shall mean any person under 21 years of
age.



(Code 1962, § 5-7-5)

Sec. 7-61. Prohibited on City-owned property; exceptions.

(@)

It is unlawful for any person to possess any alcoholic beverages on any property
owned by the City, including all municipal parks such as Ralph Edwards Park,
Judge Osburn Park, Armijo Park and J.A. Hodges Memorial Swimming Pool
Park. Exceptions are provided in this section. The Governing Body may permit
the use of a special dispenser's license or other appropriate license at the
Convention Center and the Municipal Golf Course or the Recreation/Senior
Citizen's Center, only when furnished an acceptable liability and dram shop
insurance policy affording the City adequate coverage under the Tort Claims Act
of the State of New Mexico, in conjunction with regulations for serving alcoholic
beverages as promulgated by the City Manager or the Director or Manager of
the facilities. Such regulations shall conform to generally accepted practices in
the State of New Mexico and the Tort Claims Act.

All applications must be received no less than ten days prior to the proposed
usage. The foregoing shall not apply to the Civic and Activities Center Complex
on West Fourth Street where regulations for the serving of alcoholic beverages
shall be promulgated by the director and shall conform to generally accepted
practices in the State of New Mexico and the provisions of the Tort Claims Act.

(Code 1962, § 5-7-6; Ord. No. 370, 5-14-90; Ord. No. 386, 8-12-91; Ord. No. 409, 10-25-93)

Sec. 7-62. Alcoholic beverage license restrictions.

Pursuant to NMSA 1978, § 60-6B-10, no license shall be approved for the sale of
alcoholic beverages at premises that are located within 300 feet of any church or school unless
a waiver is granted by the Governing Body. The Governing Body may grant a waiver of the 300
foot distance requirement only under the following circumstances:

(1)

(2)

The proponent must fill out a duly established application form as provided by
the City Clerk's Office.

The applicant must notify all property owners within 300 feet of the location of
the proposed waiver request (subject site) by use of both certified and regular
mail. The certified mail stubs and the list of property owners shall be provided to
the City Clerk by the applicant at the applicant's expense. The City Clerk shall
notify the Governing Body of any undelivered mail that the Clerk's Office is made
aware of.

The Commission may grant a waiver if:

a. The applicant is asking for a reduction of the 300 foot distance to a
distance of not less than 150 feet from the subject site; and

b. The waiver is for the sale and consumption on-site of beer and wine in
conjunction with restaurant service at the subject site.

In considering the waiver request, the Commission may consider any protest
made by a church(s) or a school(s) within the 300 radius of the subject site.



(5) The waiver may be revoked at any time at the discretion of the Governing Body if
said waiver is deemed to cause problems related to crime that negatively affect
the church(s) or the school(s).

This restriction does not apply to special dispensers' permits commonly referred to as
"picnic licenses."

(Ord. No. 541, 11-8-04; Ord. No. 565, §§ 1, 2, 12-12-06)
Secs. 7-63-7-80. Reserved.

ARTICLE IV. FIREARMS DEALER
Sec. 7-81. Records to be kept.

Sec. 7-82. Exceptions to article.

Sec. 7-83. Time of retaining records.
Sec. 7-84. Transactions with minors.
Secs. 7-85—7-105. Reserved.

Sec. 7-81. Records to be kept.

Each person in the City engaged in the business of purchasing, selling or lending money
on secondhand or used firearms shall keep records on the transactions involving the firearms
as follows:

(1) The make, caliber, description and serial number of each firearm purchased or
sold or on which money is loaned;

(2) The name and address of the person from whom purchased, to whom sold, or to
whom money is loaned; and

(3) The date of each transaction.
(Code 1962, § 5-8-1)

Sec. 7-82. Exceptions to article.

Regularly established businesses within the City engaged in the business of selling, at
retail, new firearms which have been procured at wholesale from a manufacturer or jobber,
shall not be subject to the provisions of this article.

(Code 1962, § 5-8-2)

Sec. 7-83. Time of retaining records.

The records required to be kept pursuant to this article shall be preserved and
maintained for at least five years from the date of each such transaction and shall be made
available at any time, upon request, to law enforcement agencies.



(Code 1962, § 5-8-3)

Sec. 7-84. Transactions with minors.

It shall be the responsibility of each person who buys, sells or loans money on
secondhand or used firearms to ascertain whether or not the person with whom the transaction
is consummated is a minor under the age of 21 years and to report to the Chief of Police of the
City any transaction with such minor.

(Code 1962, § 5-8-4)
Secs. 7-85—7-105. Reserved.

ARTICLE V. FLEA MARKETS

Sec. 7-106. Definitions.

Sec. 7-107. Renting space to sellers.

Sec. 7-108. Secondhand stores excepted.
Sec. 7-109. More than one market.

Sec. 7-110. Camping prohibited.

Sec. 7-111. Purchases from children regulated.
Sec. 7-112. Customer parking.

Sec. 7-113. Sanitary facilities and food service.
Sec. 7-114. Zones.

Sec. 7-115. Taxes.

Sec. 7-116. Penalty for violation of article.
Secs. 7-117—7-135. Reserved.

Sec. 7-106. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Flea market means a market place, indoors or out-of-doors, where new or used
personal property, merchandise, or items of all kinds are displayed, offered for sale, sold or
exchanged from individual locations, including but not limited to spaces, lots, booths, vehicles,
or other areas, with each location being operated independently from other locations.

Flea market operator means the owner or proprietor of a flea market.

Flea market seller means a person, firm, or corporation selling items or offering items
for sale at a flea market.



(Code 1962, § 5-1-6(A))

Sec. 7-107. Renting space to sellers.

(@)

(c)

License required. No person shall operate the business of renting space or
allocating space to flea market sellers without first obtaining a license therefor.
Applications for licenses shall be made to the City Clerk, on forms to be provided
by the City Clerk. One license shall be required for each market space or booth,
but the individual flea market sellers shall not be required to obtain a license or
pay a business registration fee so long as the person operating the business of
renting space or allocating space to flea market sellers has complied with this
section. The fee for each such space shall be $25.00 per year in addition to the
business registration fee paid by the person operating the business of renting or
allocating space to flea market sellers.

Exceptions. This section shall not apply to locally recognized civic organizations,
churches, museums, or other nonprofit organizations which operate arts and
crafts fairs, sales, rummage sales, or other such functions from time to time and
are not regularly engaged in the business of conducting such activities. Further,
this section shall not apply to activities or public celebrations recognized in
advance by the City Commission, such as but not limited to vendors invited by
the Truth or Consequences- Sierra County Chamber of Commerce to occupy
booths provided by them during the annual Fiesta. In such cases, the Chamber
of Commerce or other qualified organization may obtain one permit by paying
the $25.00 fee, and such permit will cover all of the vendors invited by them who
are occupying a booth provided or space reserved by such organization.

Records to be kept by licensee. Each person required by this article to obtain a
license shall keep accurate records of the names and addresses of each flea
market seller, together with a brief description of the type of merchandise offered
for sale by that seller.

(Code 1962, § 5-1-6(B)—(D))

Sec. 7-108. Secondhand stores excepted.

No person having a license as a secondhand store shall be required to obtain a license
under this section.

(Code 1962, § 5-1-6(E))

Sec. 7-109. More than one market.

Any person renting or allocating space to flea market sellers in more than one place of
business shall be required to obtain a license for each place of business, provided that one
license shall be adequate for locations that are on the same lot, adjacent lots, or lots separated
only by an alley.

(Code 1962, § 5-1-6(F))



Sec. 7-110. Camping prohibited.

Temporary or overnight camping, lodging, or staying by flea market sellers or customers
is prohibited unless accommodations are provided therefor, pursuant to the standards for
recreational vehicle parks.

(Code 1962, § 5-1-6(G))

Sec. 7-111. Purchases from children regulated.

No flea market seller shall purchase any personal property, item, merchandise, used
household item, antique, or used article whatsoever from any person under the age of 18 years,
unless such person is accompanied by the person's parent or guardian.

(Code 1962, § 5-1-6(H))

Sec. 7-112. Customer parking.

Each applicant for a flea market license shall furnish the City Clerk with evidence of not
fewer than two offstreet parking spaces to accommodate each flea market seller's customers in
addition to the normal onstreet parking capability available in street frontage of the building or
open space used in connection with the flea market.

(Code 1962, § 5-1-6(1))

Sec. 7-113. Sanitary facilities and food service.

Each applicant for a flea market license shall provide the City Clerk with a certificate,
permit, or other approval from the New Mexico Environmental Improvement Division evidencing
the availability of restroom facilities and, in addition, potable water and handwashing facilities
provided by the applicant if food service of any kind is to be provided in the flea market area or
facility.

(Code 1962, § 5-1-6(J))

Sec. 7-114. Zones.
Licenses for flea markets may be approved only for areas zoned commercial.
(Code 1962, § 5-1-6(K))

Sec. 7-115. Taxes.

Each flea market operator shall be and is hereby made responsible for requiring each
flea market seller to be licensed in New Mexico pursuant to the law and the regulations of the
New Mexico Taxation and Revenue Department.

(Code 1962, § 5-1-6(L))

Sec. 7-116. Penalty for violation of article.



Any person violating any provision of this article shall be fined not more than $300.00 for
each offense, and a separate offense shall be deemed committed on each day during or on
which a violation occurs or continues.

(Code 1962, § 5-1-6(M))
Secs. 7-117—7-135. Reserved.

ARTICLE VI. GROSS RECEIPTS TAX [2](32)

Sec. 7-136. Imposition of tax.

Sec. 7-137. General provisions.

Sec. 7-138. Specific exemptions.

Sec. 7-139. Dedication.

Sec. 7-140. Effective date.

Sec. 7-141. Municipal environmental services gross receipts tax.
Sec. 7-142. Municipal infrastructure gross receipts tax.

Secs. 7-143—7-160. Reserved.

Sec. 7-136. Imposition of tax.

There is imposed on any person engaging in business in this municipality for the
privilege of engaging in business in this municipality an excise tax equal to one-fourth of one
percent (0.25%) of the gross receipts reported or required to be reported by the person
pursuant to the New Mexico Gross Receipts and Compensating Tax Act as it now exists or as it
may be amended. The tax imposed under this ordinance is pursuant to the Municipal Local
Option Gross Receipts Taxes Act as it now exists or as it may be amended and shall be known
as the "one-fourth of one percent (0.25%) municipal gross receipts tax."

(Code 1962, § 5-16-1; Ord. No. 416, § 1, 7-11-94; Ord. No. 606, § 1, 6-14-11)
Authority to impose municipal gross receipts tax, NMSA 1978, § 7-19-4.

Sec. 7-137. General provisions.

This article hereby adopts by reference all definitions, exemptions and deductions
contained in the Gross Receipts and Compensating Tax Act as it now exists or as it may be
amended.

(Code 1962, § 5-16-2; Ord. No. 416, § 2, 7-11-94; Ord. No. 606, § 2, 6-14-11)

Sec. 7-138. Specific exemptions.

No municipal gross receipts tax shall be imposed on the gross receipts arising from:



(1) Transporting persons or property for hire by railroad, motor vehicle, air
transportation or any other means from one point within the municipality to
another point outside the municipality;

(2) A business located outside the boundaries of a municipality on land owned by
that municipality for which a state gross receipts tax distribution is made
pursuant to NMSA 1978, § 7-1-6.4(C); or

(3) Direct broadcast satellite services.
(Code 1962, § 5-16-3; Ord. No. 416, § 3, 7-11-94; Ord. No. 606, § 3, 6-14-11)

Sec. 7-139. Dedication.

Revenue from the one-fourth of one percent (0.25%) of municipal gross receipts tax will
be used for the purpose(s) listed below:

(1) Public safety.
(Code 1962, § 5-16-4; Ord. No. 416, § 4, 7-11-94; Ord. No. 606, § 4, 6-14-11)

Sec. 7-140. Effective date.

The effective date of the one-fourth of one percent (0.25%) municipal gross receipts tax
shall be either January 1, or July 1, whichever date occurs first after the expiration of three
months from the date this ordinance is adopted and the adopted ordinance is delivered or
mailed to the Taxation and Revenue Department.

(Code 1962, § 5-16-5; Ord. No. 416, § 5, 7-11-94; Ord. No. 606, § 5, 6-14-11)

Sec. 7-141. Municipal environmental services gross receipts tax.

(a) Imposition. There is imposed on any person engaging in business in the City for
the privilege of engaging in business in the City an excise tax equal to one
sixteenth of one percent of the gross receipts reported or required to be reported
by the person pursuant to the New Mexico Gross Receipts and Compensating
Tax Act as it now exists or as it may be amended. The tax imposed under this
section is pursuant to the Municipal Environmental Services Gross Receipts Tax
Act as it now exists or as it may be amended and shall be known as the
"municipal environmental services gross receipts tax."

(b) General provisions. This section hereby adopts by reference all definitions,
exemptions and deductions contained in the Gross Receipts and Compensating
Tax Act as it now exists or as it may be amended.

(c) Specific exemptions. No municipal environmental services gross receipts tax
shall be imposed on the gross receipts arising from:

(1) The transmission of messages by wire or other means from one point
within the Municipality to another point outside the Municipality;

(2) Transporting persons or property for hire by railroad, motor vehicle, air
transportation or any other means from one point within the Municipality



(d)

to another point outside the Municipality; or

(3) A business located outside the boundaries of a Municipality on land
owned by that Municipality for which a gross receipts tax distribution is
made pursuant to NMSA 1978, § 7-1-6.4(c).

Dedication. Revenue from the municipal environmental services gross receipts
tax will be used for the following purposes: the acquisition, construction,
operation and maintenance of solid waste facilities, water facilities, wastewater
facilities, sewer systems and related facilities.

Effective date. The effective date of the municipal environmental services gross
receipts tax shall be July 1, 1991, unless an election is held pursuant to NMSA
1978, § 7-19B-3(A), on the question of disapproving the ordinance, in which case
the effective date shall be either July 1 or January 1, whichever date occurs first
after the expiration of three months from the date when the results of the election
are certified to be in favor of the ordinance's adoption.

(Ord. No. 376, 3-11-91)

Sec. 7-142. Municipal infrastructure gross receipts tax.

(@)

Imposition of tax. There is imposed on any person engaging in business in this
Municipality for the privilege of engaging in business in this Municipality an
excise tax equal to one eighth of one percent of the gross receipts reported or
required to be reported by the person pursuant to the New Mexico Gross
Receipts and Compensating Tax Act as it now exists or as it may be amended.
The tax imposed under this section is pursuant to the Municipal Infrastructure
Gross Receipts Tax Act as it now exists or as it may be amended and shall be
known as the "municipal infrastructure gross receipts tax."

General provisions. This section hereby adopts by reference all definitions,
exemptions and deductions contained in the Gross Receipts and Compensating
Tax Act as it now exists or as it may be amended.

Specific exemptions. No municipal infrastructure gross receipts tax shall be
imposed on the gross receipts arising from:

(1) The transmission of messages by wire or other means from one point
within the Municipality to another point outside the Municipality;

(2) Transporting persons or property for hire by railroad, motor vehicle, air
transportation or any other means from one point within the Municipality
to another point outside the Municipality; or

(3) A business located outside the boundaries of a Municipality on land
owned by that Municipality for which a gross receipts tax distribution is
made pursuant to NMSA 1978, § 7-1-6.4(c).

Dedication. Revenue from the municipal infrastructure gross receipts tax shall be
used for the purpose listed below:

(1) General municipal purposes; or



(e)

(2) The infrastructure funds.

Effective date. The effective date of the municipal infrastructure gross receipts
tax shall be either January 1 or July 1, whichever date occurs first after the
expiration of at least three months from the date this ordinance is adopted.

(Ord. No. 389, §§ 1—4, 3-26-92: Ord. No. 472, 3-13-00)

Secs. 7-143—7-160. Reserved.

ARTICLE VII. SUPPLEMENTAL MUNICIPAL GROSS RECEIPTS TAX
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Secs. 7-175—7-195. Reserved.

Sec. 7-161. Title of article.

This article may be cited as the "City of Truth or Consequences Supplemental Municipal
Gross Receipts Tax Ordinance."

(Code 1962, § 5-17-1)

Sec. 7-162. Declaration of intent and purpose of article.

Pursuant to the Municipal Gross Receipts Tax Act, which authorizes municipalities to
enact a municipal gross receipts tax, it is hereby declared the purpose and intent of the
Governing Body of the City to enact an ordinance imposing a gross receipts tax of one-fourth of



one percent in compliance with the Municipal Gross Receipts Tax Act. It is further declared the
purpose and intent of this article to conform to the definitions and applicable gross receipts tax
provisions of the New Mexico Gross Receipts and Compensating Tax Act, and any
interpretation of this article should be in conformity with the applicable sections of the Gross
Receipts and Compensating Tax Act.

(Code 1962, § 5-17-2)

Sec. 7-163. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Bureau means the revenue division of the Taxation and Revenue Department, the
Director of that division or any employee of the division exercising authority lawfully delegated
to him by the Director.

Buying or selling means any transfer of property for consideration or any performance of
service for consideration.

Construction means building, altering, repairing, or demolishing in the ordinary course of
business any:

(1) Road, highway, bridge, parking area, or related project;
2) Building, stadium, or other structure;
3) Airport, subway, or similar facility;

(
(
(4) Park, trail, athletic field, golf course, or similar facility;
(5) Dam, reservoir, canal, ditch, or similar facility;

(

6) Sewerage or water treatment facility, power generating plant, pump station,
natural gas compressing station, or similar facility;

7) Sewerage, water, gas, or other pipeline;

8) Transmission line;

(

(

(9) Radio or other tower;

(10)  Water, oil, or other storage tank;

(11)  Shaft, tunnel or other mining appurtenance; or
(

12)  Similar work.

1) Leveling or clearing land;
2) Excavating earth;
3) Drilling wells of any type, including seismograph shot holes or core drilling; or

4) Similar work.



Engaging in business means carrying on or causing to be carried on any activity with the
purpose of direct or indirect benefit.

Financial corporation means any savings and loan association, or any incorporated
savings and loan company, trust company, mortgage banking company, consumer finance
company, or other financial corporation.

Gross receipts means the total amount of money or the value of other consideration,
received from selling property, from leasing property, or from performing services, and such
total includes any receipts from sales of tangible personal property handled on consignment but
excludes cash discounts allowed and taken, New Mexico gross receipts tax payable on
transactions for the reporting period and taxes imposed pursuant to the provisions of the
County Sales Tax Act, County Gross Receipts Tax Act, or the Municipal Gross Receipts Tax
Act, which are payable on transactions for the reporting period and any type of time-price
differential.

In an exchange in which the money or other consideration received does not represent the
value of the property or service exchanged, gross receipts means the reasonable value of the
property or service exchanged.

When the sale of property or service is made under any type of charge, conditional or time
sales contract, or the leasing of property is made under a leasing contract, the seller or lessor
may elect to treat all receipts, excluding any type of time-price differential, under such contracts
as gross receipts as and when the payments are actually received. If the seller or lessor
transfers his interest in any such contract to a third person, he shall pay the gross receipts tax
upon the full sale or leasing contract amount, excluding any type of time-price differential.

Gross receipts, for the purposes of the business of buying, selling, or promoting the purchase,
sale, or leasing, as factor, agent, or broker, on a commission or fee basis, of any property,
service, stock, bond, or security, includes only the total commissions or fees derived from the
business.

Gross receipts also includes amounts paid by the members of any cooperative association or
similar organization for sales or leases of personal property or performance of services by such
organization.

Leasing means any arrangement whereby, for a consideration, property is employed for
or by any person other than the owner of the property.

Manufacturing means combining or processing components or materials to increase
their value for sale in the ordinary course of business but does not include construction.

Municipal gross receipts tax means the municipal gross receipts tax imposed by the City
of Truth or Consequences Municipal Gross Receipts Tax Ordinance.

Municipality means the City of Truth or Consequences.
Person means:

(1) Any individual, estate, trust, receiver, cooperative association, club, corporation,
company, firm, partnership, joint venture, syndicate, or other entity, including any
gas, water, or electric utility owned or operated by a county, municipality, or other
political subdivision of the state; or



(2) The United States or any agency or instrumentality thereof, the State of New
Mexico or any political subdivision thereof.

Property means real property, tangible personal property, licenses, franchises, patents,
trademarks, and copyrights. Tangible personal property includes electricity.

Service means all activities engaged in for other persons for a consideration, which
activities involve predominantly the performance of a service as distinguished from selling
property. In determining what is a service, the intended use, principal objective, or ultimate
objective of the contracting parties shall not be controlling.

Service includes construction activities and all tangible personal property that will become an
ingredient or component part of a construction project. However, sales of tangible personal
property that will become an ingredient or component part of a construction project to persons
engaged in the construction business are sales of tangible personal property.

Use or using means and includes use, consumption, or storage other than storage for
subsequent sale in the ordinary course of business or for use solely outside this state.

(Code 1962, § 5-17-3)

Definitions and rules of construction generally, § 1-2.

Sec. 7-164. Imposition of tax; rate; presumption of taxability.

(a) Any person engaging in business in the Municipality shall pay for the privilege an
excise tax to be referred to as the "Municipal Gross Receipts Tax." The rate of
the tax shall be equal to one-fourth of one percent of the gross receipts of the
person engaging in business.

(b) To prevent evasion of the municipal gross receipts tax and to aid in its
administration, it is presumed that all receipts of a person engaging in business
within the Municipality are subject to the municipal gross receipts tax.

(Code 1962, § 5-17-4)

Sec. 7-165. Deposit of proceeds.

All revenues distributed to the Municipality by the Bureau pursuant to the provisions of
the Municipal Gross Receipts Tax Act shall be deposited into the general fund of the
Municipality, unless otherwise specified in section 7-174.

(Code 1962, § 5-17-5)

Sec. 7-166. Separately stating the municipal gross receipts tax.

When the municipal gross receipts tax is stated separately on the books of the seller or
lessor, and if the total amount of tax that is stated separately on transactions reportable within
one reporting period is in excess of the amount of the municipal gross receipts tax otherwise
payable on the transactions on which the tax was stated separately, the excess amount of tax
stated on the transactions within that reporting period shall be included in gross receipts.

(Code 1962, § 5-17-6)



Sec. 7-167. Date payment due.

The taxes imposed by this article are to be paid on or before the 25th day of the month
following the month in which the taxable event occurs or as otherwise authorized by the Bureau.

(Code 1962, § 5-17-7)

Sec. 7-168. Exemptions.

(a) No municipal gross receipts tax shall be imposed on the gross receipts arising
from:

(1) The transmission of messages by wire or other means from one point
within the Municipality to another point outside of the Municipality;

(2) Transporting persons or property for hire by railroad, motor vehicle, air
transportation, or any other means from one point within the Municipality
to another point outside the Municipality; or

(3) A business located outside the boundaries of the Municipality on land
owned by the Municipality for which a gross receipts tax distribution is
made pursuant to NMSA 1978, § 7-1-6.4.

(b) Exempted from the municipal gross receipts tax are those receipts exempted in
subsections (b)(1) through (23) of this section:

(1) Governmental agencies. The receipts of the United States or any agency
or instrumentality thereof or the State of New Mexico or any political
subdivision thereof.

Receipts from the sale of gas, water, or electricity by a utility owned or operated by a county,
municipality or other political subdivision of the state are not exempted from the municipal gross
receipts tax.

(2) Certain nonprofit facilities. The receipts of nonprofit entities from the
operation of facilities designed and used for providing accommodations
for retired elderly persons.

(3) Wages. The receipts of employees from wages, salaries, commissions,
or from any other form of remuneration for personal services.

(4) Agricultural products. The receipts of growers, producers, trappers, or
nonprofit marketing associations from selling livestock, live poultry,
unprocessed agricultural products, hides, or pelts. Persons engaged in
the business of buying and selling wool or mohair or of buying and selling
livestock on their own account are producers for the purposes of this
section.

Receipts from selling dairy products at retail are not exempted from the municipal gross
receipts tax.

(5) Livestock feeding. The receipts of any person derived from feeding or
pasturing livestock.



Receipts derived from penning or handling livestock prior to sale are receipts derived from
feeding livestock for the purposes of this section.

Receipts derived from training livestock are receipts derived from feeding livestock for the
purposes of this section.

(6)

(7)

Banks and financial corporations. The receipts of banks and financial
corporations from selling or leasing property or services in the course of
their regular banking and financial corporation functions.

Vehicles. The receipts from selling vehicles on which a tax was imposed
by state law and on vehicles which were subject to registration under
state law.

Insurance companies. The receipts of insurance companies or any agent
thereof from premiums.

Dividends and interest. The receipts received as interest on money
loaned or deposited, receipts received as dividends or interest from
stocks, bonds, or securities or receipts from the sale of stocks, bonds, or
securities.

Fuel. The receipts from selling and the use of gasoline or special fuel on
which the tax imposed by NMSA 1978, § 7-13-3, or NMSA 1978, §
7-16-3, has been paid and not refunded.

Occasional sale of property or service. The receipts from the isolated or
occasional sale of or leasing of property or a service by a person who is
neither regularly engaged nor holding himself out as engaged in the
business of selling or leasing the same or similar property or service.

Certain organizations. The receipts of organizations that demonstrate to
the Bureau that they have been granted exemption from the federal
income tax by the United States Commissioner of Internal Revenue as
organizations described in section 501(c)(3) of the United States Internal
Revenue Code of 1954, as amended or renumbered. This section does
not apply to receipts derived from an unrelated trade or business as
defined in section 513 of the United States Internal Revenue Code of
1954, as amended or renumbered.

Resale activities of an armed forces instrumentality. The receipts from
selling tangible personal property and the use of property by any
instrumentality of the armed forces of the United States engaged in
resale activities.

Oil and gas or mineral interests. The receipts from the sale of or leasing
of oil, natural gas, or mineral interests.

Persons subject to Oil and Gas Emergency School Tax Act. When a
privilege tax is imposed by the Oil and Gas Emergency School Tax Act,
the provisions of such Act shall apply and determine the full measure of
tax liability for the privilege of engaging in the business stated in the Act,
and no provision of this article shall apply to or create a tax liability for



such privilege, except that any person engaging in the business of
severing oil, natural gas, or liquid hydrocarbons from the soil of this state,
who sells oil, natural gas, or liquid hydrocarbons other than for
subsequent resale in the ordinary course of business or for use as an
ingredient or component part of a manufactured product is subject to this
article as to those sales, as well as to the Oil and Gas Emergency School
Tax Act.

No provision of this article shall apply to the storage of oil, natural gas, or liquid hydrocarbons,
individually or any combination thereof, or to the use of such products for fuel in the operation
of a production unit, as defined by the Oil and Gas Emergency School Tax Act.

(16)

Refiners and persons subject to Natural Gas Processors Tax Act. When
a privilege tax is imposed by the Natural Gas Processors Tax Act, the
provisions of the Act shall apply and determine the full measure of tax
liability for the privilege of engaging in the business stated in the Act, and
no provision of this article shall apply to or create a tax liability for such
privilege, except that any producer or processor of natural gas or liquid
hydrocarbons who sells natural gas or liquid hydrocarbons other than for
subsequent resale in the ordinary course of business or for use as an
ingredient or component part of a manufactured product is subject to this
article as to those sales, as well as to the Natural Gas Processors Tax
Act.

No provision of this article shall apply to the storage or use of oil, natural gas, or liquid
hydrocarbons, individually or any combination thereof, when stored or used by a processor, as
defined by the Natural Gas Processors Tax Act, or by a person engaged in the business of
refining oil, natural gas, or liquid hydrocarbons, who stores or uses the oil, natural gas, or liquid
hydrocarbons in the regular course of his refining business.

(17)

Persons subject to Resources Excise Tax Act. When a privilege tax is
imposed by the Resources Excise Tax Act, the provisions of the Act shall
apply and determine the full measure of tax liability for the privilege of
engaging in the business stated in the Act, and no provision of this article
shall apply to or create a tax liability for such privilege, except in the same
manner as is provided in NMSA 1978, § 7-25-8, in regard to the New
Mexico Gross Receipts and Compensating Tax Act.

Oil and gas consumed in the pipeline transportation of oil and gas
products. Receipts from the sale of oil, natural gas, liquid hydrocarbons,
or any combination thereof consumed as fuel in the pipeline
transportation of such products.

Fees from social organizations.

a. The receipts from dues and registration fees of nonprofit social,
fraternal, political, trade, labor, or professional organizations and
business leagues.

b. For the purposes of this section:

1. Dues means amounts that a member of an organization
pays at recurring intervals to retain membership in an



organization where such amounts are used for the general
maintenance and upkeep of the organization; and

2. Registration fee means amounts paid by persons to attend
a specific event sponsored by an organization to defray
the cost of the event.

(20)  Purses and jockey remuneration at New Mexico race tracks. The receipts
of horsemen, jockeys, and trainers from purses at New Mexico horserace
tracks subject to taxes levied under NMSA 1978, § 60-1-15.

(21)  Religious activities. The receipts of a minister of a religious organization,
which organization has been granted an exemption from federal income
tax by the United States Commissioner of Internal Revenue as an
organization described in section 501(c)(3) of the United States Internal
Revenue Code of 1954, as amended or renumbered, from religious
service provided by the minister to an individual recipient of the service.

(22)  Theatrical and television films and tapes. The receipts from the leasing or
licensing of theatrical and television films and tapes of any kind.

(23)  Temporary provisions. Receipts from contracts entered into prior to April
10, 1975, which do not permit an increase in price to cover the municipal
gross receipts tax and which are registered with the Bureau of Revenue
as provided by the Commissioner. Such receipts shall be taxed according
to the laws existing prior to April 10, 1975.

(Code 1962, § 5-17-8)

Sec. 7-169. Nontaxable transaction certificates, farmers' and ranchers' statements, and
other evidence required to entitle persons to deductions.

(@)

All nontaxable transaction certificates executed by buyers or lessees should be
in the possession of the seller or lessor for nontaxable transactions at the time
the nontaxable transactions occur. If the seller or lessor is not in possession of
these nontaxable transaction certificates within 60 days from the date notice
requiring the possession of these nontaxable transaction certificates is given the
seller or lessor by the Commissioner of Revenue or his delegate, deductions
claimed by the seller or lessor which required delivery of these nontaxable
transaction certificates shall be disallowed. The nontaxable transaction
certificates shall contain the information and be in a form prescribed by the
Bureau. Only buyers or lessees who have a registration number or have applied
for a registration number and have not been refused one under NMSA 1978, §
7-1-12, shall execute nontaxable transaction certificates. When the seller or
lessor accepts a nontaxable transaction certificate within the required time and in
good faith that the buyer or lessee will employ the property or service transferred
in a nontaxable manner, the properly executed nontaxable transaction certificate
shall be conclusive evidence, and the only material evidence, that the proceeds
from the transaction are deductible from the seller's or lessor's gross receipts.

Properly executed documents required to support the deductions provided in
section 7-171 should be in the possession of the seller at the time the nontaxable



transactions occur. If the seller is not in possession of these documents within 60
days from the date notice requiring the possession of these documents is given
to the seller by the Commissioner of Revenue or his delegate, deductions
claimed by the seller or lessor which require delivery of these documents shall
be disallowed. These documents shall contain the information, and be in a form,
prescribed by the Bureau. When the seller accepts these documents within the
required time and in good faith that the buyer will employ the property or service
transferred in a nontaxable manner, the properly executed documents shall be
conclusive evidence, and the only material evidence, that the proceeds from the
transaction are deductible from the seller's gross receipts.

(c) Notification, as that term is used in this section, is sufficient if the notice is mailed
or served as provided in NMSA 1978, § 7-1-9. Notice by the Commissioner
under this section shall not be given prior to the commencement of an audit of
the seller from whom the documents are required.

(Code 1962, § 5-17-9)

Sec. 7-170. Suspension of the right to use a nontaxable transaction certificate.

If the Commissioner suspends the right of any person to use nontaxable transaction
certificates pursuant to NMSA 1978, § 7-9-44, such suspension applies to the use of such
certificates under this article.

(Code 1962, § 5-17-10)

Sec. 7-171. Deductions.

In computing the municipal gross receipts tax due, only the receipts specified in
subsections (1) through (31) of this section may be deducted. Receipts, whether specified once
or several times in subsections (1) through (31) of this section may be deducted only once from
gross receipts.

(1) Sales to manufacturers. Receipts from selling tangible personal property may be
deducted from gross receipts if the sale is made to a person engaged in the
business of manufacturing who delivers a nontaxable transaction certificate to
the seller. The buyer delivering the nontaxable transaction certificate must
incorporate the tangible personal property as an ingredient or component part of
the product which he is in the business of manufacturing.

(2) Sale of tangible personal property for resale. Receipts from selling tangible
personal property may be deducted from gross receipts if the sale is made to a
person who delivers a nontaxable transaction certificate to the seller. The buyer
delivering the nontaxable transaction certificate must resell the tangible personal
property either by itself or in combination with other tangible personal property in
the ordinary course of business.

(3) Sale of a service for resale. Receipts from selling a service for resale may be
deducted from gross receipts if the sale is made to a person who delivers a
nontaxable transaction certificate. The buyer delivering the nontaxable
transaction certificate must separately state the value of the service purchased in
his charge for the service on its subsequent sale, and the subsequent sale must



(7)

be in the ordinary course of business and subject to the municipal gross receipts
tax.

Sale of tangible personal property for leasing. Receipts from selling tangible
personal property, other than furniture or appliances the receipts from the rental
or lease of which are deductible under subsection (8)c. of this section and other
than mobile homes, may be deducted from gross receipts if the sale is made to a
person who delivers a nontaxable transaction certificate to the seller. The buyer
delivering the nontaxable transaction certificate must be engaged in a business
which derives a substantial portion of its receipts from leasing or selling tangible
personal property of the type leased. The buyer may not utilize the tangible
personal property in any manner other than holding it for lease or sale, or leasing
or selling it either by itself or in combination with other tangible personal property
in the ordinary course of business.

Lease for subsequent lease. Receipts from leasing tangible personal property,
other than furniture or appliances the receipts from the rental or lease of which
are deductible under subsection (8)c. of this section, and other than mobile
homes, may be deducted from gross receipts if the lease is made to a lessee
who delivers a nontaxable transaction certificate to the lessor. The lessee
delivering the nontaxable transaction certificate may not use the tangible
personal property in any manner other than for subsequent lease in the ordinary
course of business.

Sale of tangible personal property to persons engaged in the construction
business.

a. Receipts from selling tangible personal property may be deducted from
gross receipts if the sale is made to a person engaged in the construction
business who delivers a nontaxable transaction certificate to the seller.

b. The buyer delivering the nontaxable transaction certificate must
incorporate the tangible personal property as:

1. An ingredient or component part of a construction project which is
subject to the municipal gross receipts tax upon its completion or
upon the completion of the overall construction project of which it
is a part; or

2. An ingredient or component part of a construction project which is
subject to the municipal gross receipts tax upon the sale in the
ordinary course of business of the real property upon which it was
constructed.

Sale of construction services to persons engaged in the construction business.

a. Receipts from selling a construction service may be deducted from gross
receipts if the sale is made to a person engaged in the construction
business who delivers a nontaxable transaction certificate to the person
performing the construction service.

b. The buyer delivering the nontaxable transaction certificate must have the
construction services performed upon:



(9)

1. A construction project which is subject to the municipal gross
receipts tax upon its completion or upon the completion of the
overall construction project of which it is a part; or

2. A construction project which is subject to the municipal gross
receipts tax upon the sale in the ordinary course of business of
the real property upon which it was constructed.

Sale or lease of real property and lease of mobile homes.

a. Receipts from the sale or lease of real property, and from the lease of a
mobile home, and as provided in subsection (8)b. of this section, other
than receipts from the sale or lease of oil, natural gas, or mineral
interests exempted by section 7-168, may be deducted from gross
receipts. However, the portion of the receipts from the sale of real
property which is attributable to improvements constructed on the real
property by the seller in the ordinary course of his construction business
may not be deducted from gross receipts.

b. Receipts received by hotels, motels, roominghouses, campgrounds,
guest ranches, trailer parks, or similar facilities, except receipts received
by trailer parks from the rental of a space or a mobile home for a period
of at least one month, from lodgers, guests, roomers, or occupants are
not receipts from leasing real property for the purposes of this section.

C. Receipts attributable to the inclusion of furniture or appliances furnished
as part of a leased or rented dwelling house, mobile homes, or an
apartment by the landlord or lessor may be deducted from gross receipts.

Sales to governmental agencies. Receipts from selling tangible personal
property, other than nonfissionable metalliferous mineral ore, to the United
States or any agency or instrumentality thereof or the State of New Mexico or
any political subdivision thereof may be deducted from gross receipts. Receipts
from selling tangible personal property, other than nonfissionable metalliferous
mineral ore, to the governing body of an Indian tribe or Indian pueblo for use on
Indian reservations or pueblo grants may be deducted from gross receipts. That
portion of the receipts from performing a service as defined in section 7-163,
which reflects the value of tangible personal property utilized or produced in
performance of such service, is not deductible.

Transactions in interstate commerce. Receipts from transactions in interstate
commerce may be deducted from gross receipts to the extent that the imposition
of the municipal gross receipts tax would be unlawful under the United States
Constitution.

Intrastate transportation and services in interstate commerce.

a. Receipts from transporting persons or property from one point to another
in this state may be deducted from gross receipts when such persons or
property, including any special or extra service reasonably necessary in
connection therewith, are being transported in interstate or foreign
commerce under a single contract.



(12)

(14)

b. Receipts from handling, storage, drayage, or packing of property or any
other accessorial services on property, which property has moved or will
move in interstate or foreign commerce, when such services are
performed by a local agent for a carrier or a carrier, and when such
services are performed under a single contract in relation to
transportation services, may be deducted from gross receipts.

Sale of certain services to an out-of-state buyer.

a. Receipts from performing a service, other than a legal, accounting, or
architectural service, may be deducted from gross receipts if the sale of
the service is made to a buyer who delivers to the seller either a
nontaxable transaction certificate or other evidence acceptable to the
Commissioner that the transaction does not contravene the conditions set
out in subsection (3) of this section.

b. The buyer delivering the nontaxable transaction certificate or other
evidence acceptable to the Commissioner must not contravene the
conditions set out in subsection (3) of this section.

C. Receipts from performance of a service shall not be subject to the
deduction provided in this section if the buyer of the service, any of his
employees, or any person in privity with him:

1. Makes initial use of the product of the service in New Mexico;
2. Takes delivery of the product of the service in New Mexico; or
3. Concurrent with the performance of the service, has a regular

place of work in New Mexico or spends more than brief and
occasional periods of time in New Mexico; and

i. Has any communication in New Mexico related in any way
to the subject matter, performance or administration of the
service, with the person performing the service; or

ii. Himself performs work in New Mexico related to the
subject matter of the service.

Feed; fertilizers. Receipts from selling feed for livestock, for fish raised for
human consumption, for poultry, or for animals raised for their hides or pelts, and
receipts from selling seeds, roots, bulbs, plants, soil conditioners, fertilizers,
insecticides, fungicides or weedicides, or water for irrigation purposes may be
deducted from gross receipts if the sale is made to a person who states in writing
that he is regularly engaged in the business of farming, ranching, or the raising
of animals for their hides or pelts. Receipts of auctioneers from selling livestock
or other agricultural products at auction may also be deducted from gross
receipts.

Warehousing, threshing, harvesting, growing, cultivating and processing
agricultural products.

a. Receipts from warehousing grain or other agricultural products may be
deducted from gross receipts.



(18)

b. Receipts from threshing, cleaning, growing, cultivating, or harvesting
agricultural products, including the ginning of cotton or processing for
growers, producers, or nonprofit marketing associations of other
agricultural products raised for food and fiber, including livestock, may be
deducted from gross receipts.

Sales to certain organizations. Receipts from selling tangible personal property,
other than metalliferous mineral ore, to organizations that have been granted
exemption from the federal income tax by the United States Commissioner of
Internal Revenue as organizations described in section 501(c)(3) of the United
States Internal Revenue Code of 1954, as amended or renumbered, may be
deducted from gross receipts if the sale is made to an organization that delivers
a nontaxable transaction certificate to the seller. The buyer delivering the
nontaxable transaction certificate must employ the tangible personal property in
the conduct of functions described in section 501(c)(3) and must not employ the
tangible personal property in the conduct of an unrelated trade or business as
defined in section 513 of the United States Internal Revenue Code of 1954, as
amended or renumbered. Receipts from selling tangible personal property that
will become an ingredient or component part of a construction project are not
receipts from selling tangible personal property for purposes of this section.

Sales to banks and financial corporations. Receipts from selling tangible
personal property, other than metalliferous mineral ore, to banks and financial
corporations who employ the tangible personal property in their regular banking
and financial corporation functions may be deducted from gross receipts.

Agricultural implements; aircraft; vehicles that are not required to be registered.
Fifty percent of the receipts from selling agricultural implements, farm tractors,
aircraft, or vehicles that are not required to be registered under the Motor Vehicle
Code may be deducted from gross receipts. Any deduction allowed under
subsection (26) of this section must be taken before the deduction allowed by
this section is computed.

Publication sales. Receipts from publishing newspapers or magazines, except
from selling advertising space, may be deducted from gross receipts.

Receipts from selling magazines at retail may not be deducted from gross receipts.

(19)

(20)

Newspaper sales. Receipts from selling newspapers, except from selling
advertising space, may be deducted from gross receipts.

Chemicals and reagents. Receipts from selling chemicals or reagents to any
mining, milling, or oil company for use in processing ores or oil in a mill, smelter,
or refinery or in acidizing oil wells and receipts from selling chemicals or reagents
in lots in excess of 18 tons may be deducted from gross receipts. Receipts from
selling explosives, blasting powder, or dynamite may not be deducted from gross
receipts.

Commissions. Receipts derived from commissions on sales of tangible personal
property which are not subject to the municipal gross receipts tax may be
deducted from gross receipts.

Refunds; uncollectible debts. Refunds and allowances made to buyers or



amounts written off the books as an uncollectible debt by a person reporting
municipal gross receipts tax on an accrual basis may be deducted from gross
receipts. If debts reported uncollectible are subsequently collected, such receipts
shall be included in gross receipts in the month of collection.

Warranty obligations. Receipts of a dealer from furnishing goods or services to
the purchaser of tangible personal property to fulfill a warranty obligation of the
manufacturer of the property may be deducted from gross receipts.

Administrative and accounting services. Receipts of a corporation for
administrative and accounting services performed by it for a wholly-owned
subsidiary corporation upon a nonprofit or cost basis, and receipts from a
wholly-owned subsidiary for the joint use or sharing of office machines and
facilities upon a nonprofit or cost basis, may be deducted from gross receipts.

Rental or leasing of vehicles used in interstate commerce. Receipts from the
rental or leasing of vehicles used in the transportation of passengers or property
for hire in interstate commerce under the regulations or authorization of any
agency of the United States may be deducted.

Trade-in allowance. That portion of the receipts of a seller that is represented by
a trade-in of tangible personal property of the same type being sold may be
deducted from gross receipts.

Special fuel. Receipts from the sale of special fuel, as defined in NMSA 1978, §
7-16-2, may be deducted from gross receipts if the purchaser is a bonded
special fuel user under NMSA 1978, § 7-16-10, who delivers a nontaxable
transaction certificate to the seller.

Sale of prosthetic devices. Receipts from selling prosthetic devices may be
deducted from gross receipts if the sale is made to a person who is licensed to
practice medicine, osteopathy, dentistry, podiatry, optometry, chiropractic, or
professional nursing and who delivers a nontaxable transaction certificate to the
seller. The buyer delivering the nontaxable transaction certificate must deliver
the prosthetic device incidental to the performance of a service and must include
the value of the prosthetic device in his charge for the service.

Sale of property used in the manufacture of jewelry. Receipts from selling
tangible personal property may be deducted from gross receipts if the sale is
made to a person who states in writing that he will use the property so purchased
in manufacturing jewelry. The buyer must incorporate the tangible personal
property as an ingredient or component part of the jewelry that he is in the
business of manufacturing. The deduction allowed a seller under this section
shall not exceed the sum of $1,000.00 during any 12-month period attributable to
purchases by a single purchaser.

Sale of certain services performed directly on product manufactured. Receipts
from selling the service of combining or processing components or materials
may be deducted from gross receipts if the sale is made to a person engaged in
the business of manufacturing who delivers a nontaxable transaction certificate
to the seller. The buyer delivering the nontaxable transaction certificate must
have the service performed directly upon tangible personal property which he is
in the business of manufacturing or upon ingredients or component parts



thereof.

(31) Travel agents' commissions paid by certain entities. Receipts of travel agents
derived from commissions paid by maritime transportation companies and
interstate airlines, railroads, and passenger buses for booking, referral,
reservation, or ticket services, may be deducted from gross receipts.

(Code 1962, § 5-17-11)

Sec. 7-172. Severability.

If any part or parts or application of any part of this article is held invalid, such holding
shall not affect the validity of the remaining parts of the article. The Governing Body hereby
declares that it would have passed the remaining parts of the article even if it had known that
such part or parts or application of any part thereof would be declared invalid. Further, the
Governing Body declares that if any deduction or exemption granted by this article be held
invalid, it is the intent of the Governing Body that the unaffected remainder of the article be
continued in force and that the taxpayers theretofore enjoying such deduction or exemption
shall thenceforth, from the effective date of the declaration of invalidity, be liable for the rate of
tax under section 7-164.

(Code 1962, § 5-17-12)

Sec. 7-173. Bureau as agent for collection; municipality liable on refunds.

This Municipality hereby appoints the New Mexico Bureau of Revenue as its agent to
administer and enforce the collection of the municipal gross receipts tax. The Tax
Administration Act applies to the administration and enforcement of this article. Any refund or
other reimbursement which is due a taxpayer under this article is a debt owing to such taxpayer
from the Municipality. The Bureau may remit such refund or reimbursement to the taxpayer and
deduct an equivalent amount from current collections attributable to the Municipality. Should
current collections not be sufficient to satisfy all refunds and reimbursements that are due and
owing, the Bureau is authorized and directed to make such refunds and reimbursements from
the amounts of state gross receipts tax otherwise distributable to the Municipality under the
provisions of NMSA 1978, § 7-1-6. If the Bureau is unable to otherwise satisfy all refunds and
reimbursements that are due and owning, the Bureau shall so advise the Municipality, and the
Municipality shall treat such refunds and reimbursements as extraordinary, nonrecurring debts
for which the Municipality shall be liable as if it had been a party to the claim for refund or
reimbursement, and which shall be satisfied by additional assessments of the citizens of the
Municipality or by another legal means. Should the Bureau require it, the Municipality will enter
into a contract with the Bureau, whose terms are the same as those set out in this section.

(Code 1962, § 5-17-13)

Sec. 7-174. Dedication.

A portion of the municipal gross receipts tax is to be dedicated toward a specific
purpose or area of municipal government services listed in this section to purposes and amount
of dedication. One-quarter percent shall be dedicated to and used for the construction,
maintenance, and repair of streets, alleys, sidewalks, and curbs within the corporate limits of
the City of Truth or Consequences.



(Code 1962, § 5-17-14)

Secs. 7-175—7-195. Reserved.
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Secs. 7-213—7-230. Reserved.

Sec. 7-196. Title of article.

This article shall be known as and may be cited as "The Lodgers' Tax Ordinance."
(Ord. No. 442, § 1, 8-12-96)

Sec. 7-197. Purpose of article.

The purpose of this article is to impose a tax which will be borne by persons using
commercial lodging accommodations which tax will provide revenues for the purpose of
advertising, publicizing and promoting tourist-related attractions, facilities and events, and
acquiring, establishing and operating tourist-related facilities, attractions or transportation



systems, as authorized in section 17 of this article.
(Ord. No. 442, § 2, 8-12-96)

Sec. 7-198. Definitions.
As used in this article:

Board means the advisory board established herein to make recommendations to the
governing body, keep minutes of its proceedings and submit its recommendations,
correspondence and other pertinent documents to the governing body;

City clerk means the City Clerk of Truth or Consequences, New Mexico;

Gross taxable rent means the total amount of rent paid for lodging, not including the
state gross receipts tax or local sales taxes.

Lodging means the transaction of furnishing rooms or other accommodations by a
vendor to a vendee who for a rent uses, possesses, or has the right to use or possess any
room or other units of accommodation in or at a taxable premises.

Lodgings means the rooms or other accommodations furnished by a vendor to a vendee
by the taxable service of lodgings.

Occupancy tax means the tax on lodging, authorized by the Lodgers' Tax Act.

Person means a corporation, firm, other body corporate, partnership, association, or
individual, person includes an executor, administrator, trustee, receiver or other representative
appointed according to law and acting in a representative capacity, but does not include the
United States of America, the State of New Mexico, any corporation, department,
instrumentality, or agency of the federal government, the state government, or any political
subdivision of the state.

Rent means the consideration received by a vendor in money, credits, property, or other
consideration valued in money for lodgings subject to any occupancy tax authorized in the
Lodgers' Tax Act.

Taxable premises means a hotel, apartment, apartment hotel, apartment house, lodge,
lodginghouse, roominghouse, motor hotel, guest house, guest ranch, ranch resort, guest resort,
mobile home, motor court, auto court, auto camp, trailer court, trailer camp, trailer park, tourist
camp, cabin, or other premises for lodging.

Tourist means a person who travels for the purpose of business, pleasure or culture to a
municipality or county imposing an occupancy tax;

Tourist-related events means events that are planned for, promoted to and attended by
tourists;

Tourist-related facilities and attractions means facilities and attractions that are intended
to be used by or visited by tourists;

Tourist-related transportation systems means transportation systems that provide
transportation for tourists to and from tourist-related facilities, attractions and events;

Vendee means a natural person to whom lodgings are furnished in the exercise of the
taxable service of lodging; and



Vendor means a person furnishing lodgings in the exercise of the taxable service of

lodging.

(Ord. No. 442, § 3, 8-12-96)

Sec. 7-199. Impostion of tax.

There is hereby imposed an occupancy tax of five percent of gross taxable rent for
lodging within the municipality paid to vendors.

(Ord. No. 442, § 4, 8-12-96)

Sec. 7-200. Licensing.

(@)

(b)

(c)

(d)

No vendor shall engage in the business of providing lodging in the Muncipality of
Truth or Consequences who has first not obtained a license as provided in this
section.

Applicants for a vendor's license shall submit an application to the City Clerk
stating:

(1) The name of the vendor, including identification of any person, as defined
in this article, who owns or operates, or both owns and operates a place
of lodging and the name or trade names under which the vendor
proposes to do business and the post office address thereof;

(2) A description of the facilities, including the number of rooms and the
usual schedule of rates therefor;

(3) A description of other facilities provided by vendor or others to users of
the lodgings such as restaurant, bar, cleaning, laundry, courtesy car or
others, and a statement identifying the license issued, to whom issued,
the authority issuing, and the period for which issued. If applicable, also
the identification number provided by the Bureau of Revenue of the State
of New Mexico;

(4) The nature of the business of the vendor and to what extent, if any, his
business is exempt from the lodgers' tax;

(5) Other information reasonably necessary to effect a determination of
eligibility for such license.

The City Clerk shall review applications for license within ten days of receipt
thereof, and grant the license in due course if the applicant is doing business
subject to the lodgers' tax.

An applicant who is dissatisfied with the decision of the City Clerk may appeal
the decision to the governing body by written notice to the City Clerk of such
appeal to be made within 15 days of the date of the decision of the City Clerk on
the application. The matter shall be referred to the governing body for hearing at
a regular or special meeting in the usual course of business. The decision of the
governing body made thereof shall be expressed in writing and be
communicated in the same manner as the decision of the City Clerk is



(e)

transmitted. The action of the governing body shall be deemed final.

If the governing body finds for the applicant, the City Clerk shall issue the
appropriate license or other notice conforming to the decision made by the
governing body.

(Ord. No. 442, § 5, 8-12-96)

Sec. 7-201. Exemptions.

The occupancy tax shall not apply:

A

G.

if a vendee:

(1) has been a permanent resident of the taxable premises for a period of at
least 30 consecutive days; or

(2) enters into or has entered into a written agreement for lodgings at the
taxable premises for a period of at least 30 consecutive days;

if the rent paid by the vendee is less than $2.00 a day;

to lodging accommodations at institutions of the federal government, the state or
any political subdivision thereof;

to lodging accommodations at religious, charitable, educational or philanthropic
institutions, including without limitation such accommodations at summer camps
operated by such institutions;

to clinics, hospitals or other medical facilities;

to privately-owned and operated convalescent homes, or homes for the aged,
infirm, indigent or chronically ill; or

if the taxable premises does not have at least three rooms or three other units of
accommodation for lodging.

(Ord. No. 442, § 6, 8-12-96)

Sec. 7-202. Collection of the tax and reporting procedures.

(a)

(b)

(c)

(d)

Every vendor providing lodgings shall collect the tax thereon on behalf of the
Muncipality and shall act as a trustee therefor.

The tax shall be collected from vendees and shall be charged separately from
the rent fixed by the vendor for the lodgings.

Each vendor licensed under this article shall be liable to the Muncipality of Truth
or Consequences tax provided herein on the rent paid for lodging at his
respective place of business.

Each vendor shall make a report by the 25th day of each month, on forms
provided by the City Clerk, of the receipts for lodging in the preceding calendar
month, and shall submit the proceeds of the lodgers' tax to the Muncipality and
include sufficient information to enable the Muncipality to audit the reports and
shall be verified on oath by the vendor.



(Ord. No. 442, § 7, 8-12-96)

Sec. 7-203. Duties of the vendor.

Vendor shall maintain adequate records of facilities subject to the tax and of proceeds
received for the use thereof. Such records shall be maintained in Truth or Consequences, New
Mexico, and shall be open to the inspection of the Muncipality during reasonable hours and
shall be retained for three years.

(Ord. No. 442, § 8, 8-12-96)

Sec. 7-204. Enforcement.

(@)

(b)

(c)

An action to enforce the Lodgers' Tax Act may be brought by:
(1) the attorney general or the district attorney in the county of jurisdiction; or

(2) a vendor who is collecting the proceeds of an occupancy tax in the county
of jurisdiction.

A district court may issue a writ of mandamus or order an injunction or other
appropriate remedy to enforce the provisions of the Lodgers' Tax Act.

The court shall award costs and reasonable attorneys' fees to the prevailing
party in a court action to enforce the provisions of the Lodgers' Tax Act.

(Ord. No. 442, § 9, 8-12-96)

Sec. 7-205. Failure to make return; computation, criminal and civil penalties; notice;
collection of delinquencies; occupancy tax is a lien.

(a)

Every vendor providing lodging within the City shall be required to pay the
proceeds of the requisite occupancy tax and to account properly for any lodging
and tax proceeds pertaining thereto. Any vendor who violates this section shall
be subject to the penalties described in Chapter 1, Article |, § 1-10 of this Code.

In addition to the criminal penalties referred to in § 7-205(a) above, every vendor
is civilly liable for the payment of proceeds of any occupancy tax that the vendor
failed to remit to the City, whether due to its failure to collect the tax or otherwise.
The vendor shall be liable for the tax, plus a civil penalty equal to the greater of
ten percent of the amount not remitted, or $100.00. The City Clerk shall give the
delinquent vendor written notice of the delinquency, which notice shall be mailed
to the vendor's local address.

If payments are not received within 15 days of the mailing of the notice, the City
may bring an action in law, or equity, in the district court for the collection of any
amounts due, including, without limitation, penalties thereon, interest on the
unpaid principal at a rate not exceeding one percent a month. If the City attempts
collection through an attorney, or the City Attorney, for any purpose with regard
to this article, the vendor shall be liable to the City for all costs, fees paid to the
attorney or City Attorney, and all other expenses incurred in connection
therewith.



(d) The occupancy tax imposed by the City constitutes a lien in favor of the City
upon the personal and real property of the vendor providing lodgings. The lien
may be enforced as provided in section NMSA §§ 3-36-1 through 3-36-7 (1978).
Priority of the lien shall be determined from the date of filing.

(e) Under process or order of court, no person, or entity, shall sell the property of a
vendor without first ascertaining from the City Clerk, or City Treasurer, the
amount of any occupancy tax due the City. Any occupancy tax due the City shall
be paid from the proceeds of such a sale before payment is made to the
judgment creditor, or any other person or entity with a claim on the proceeds of
the sale.

(Ord. No. 442, § 10, 8-12-96; Ord. No. 569, 4-10-07)

Sec. 7-206. Reserved.
Editor's note—

Ord. No. 444, § 2, adopted March, 10, 1997, repealed the provisions of former § 7-206,
which pertained to criminal penalties, as derived from Ord. No. 442, § 11, adopted
August 12, 1996.

Sec. 7-207. Refunds and credits.

If any person believes he has made payment of any Lodgers' Tax in excess of that for
which he was liable, he may claim a refund thereof by directing to the City Clerk, no later than
90 days from the date of payment was made, a written claim for refund. Every claim for refund
shall state the nature of the person's complaint and the affirmative relief requested. The City
Clerk shall allow the claim in whole or in part or may deny it. Refunds of tax and interest
erroneously paid and amounting to $100.00 or more may be made only with the approval of the
Governing Body.

(Ord. No. 442, § 12, 8-12-96)

Sec. 7-208. Vendor audits.

The Governing Body shall conduct random audits to verify full payment of occupancy tax
receipts.

(a) The Governing Body shall determine each year the number of vendors within the
Muncipality to audit.

(b) The audit(s) may be performed by the City Clerk or by any other designee of the
Governing Body. A copy of the audit(s) shall be filed annually with the Local
Government Division of the Department of Finance and Administration.

(Ord. No. 442, § 13, 8-12-96)

Sec. 7-209. Financial reporting.

(a) The Governing Body shall furnish to the Advisory Board that portion of any
proposed budget, report or audit filed or received by the Governing Body



pursuant to either Chapter 6, Article 6 NMSA 1978 or the Audit Act that relates to
expenditure of occupancy tax funds within ten days of the filing or receipt of such
proposed budget, report or audit by the Governing Body.

(b) The Governing Body shall report to the Local Government Division of the
Department of Finance and Administration on a quarterly basis any expenditure
of occupancy tax funds pursuant to sections 3-38-15 and 3-38-21 NMSA 1978
and shall furnish a copy of this report to the Advisory Board when it is filed with
the Division.

(Ord. No. 442, § 14, 8-12-96)

Sec. 7-210. Confidentiality of return and audit.

It is unlawful for any employee of the Muncipality of Truth or Consequences to reveal to
any individual other than another employee of the Muncipality of Truth or Consequences any
information contained in the return or audit of any taxpayer, including vendors subject to the
Lodgers' Tax Act, except to a court of competent jurisdiction in response to an order thereof in
an action relating to taxes to which the Muncipality of Truth or Consequences is a party, and in
which information sought is material to the inquiry; to the taxpayer himself or to his authorized
representative; and in such manner, for statistical purposes, the information revealed is not
identified as applicable to any individual taxpayer.

(Ord. No. 442, § 15, 8-12-96)

Sec. 7-211. Administration of lodgers' tax monies collected.

The Governing Body shall administer the lodgers' tax monies collected. The City
Commission shall appoint a five-member advisory board that consists of two members who are
owners or operators of lodgings subject to the occupancy tax within the Muncipality, two
members who are owners of operators of industries located within the Muncipality that primarily
provide services or products to tourists and one member who is a resident of the Muncipality
and represents the general public. The Board shall advise the Governing Body on expenditure
of funds authorized under section 7-212 of this article for advertising, publicizing and promoting
tourist attractions and facilities in the Muncipality and surrounding area.

(Ord. No. 442, § 16, 8-12-96)

Sec. 7-212. Eligible uses of lodger's tax proceeds.
(a) The Muncipality may use the proceeds from the tax to defray the costs of:

(1) collecting and otherwise administering the tax, including the performance
of audits required by the Lodgers' Tax Act pursuant to guidelines issued
by the Department of Finance and Administration;

(2) establishing, operating, purchasing, constructing, otherwise acquiring,
reconstructing, extending, improving, equipping, furnishing or acquiring
real property or any interest in real property for the site or grounds for
tourist-related facilities, attractions or transportation systems of the
Muncipality, the county in which the Muncipality is located or the county;



(3) the principal of and interest on any prior redemption premiums due in
connection with and any other charges pertaining to revenue bonds
authorized by section 3-38-23 or 3-38-24 NMSA 1978;

(4) advertising, publicizing and promoting tourist-related attractions, facilities
and events of the Muncipality or county and tourist facilities or attractions
within the area;

(5) providing police and fire protection and sanitation service for
tourist-related events, facilities and attractions located in the Muncipality;
or

(6) any combination of the foregoing purposes or transactions stated in this
section, but for no other municipal purpose.

(Ord. No. 442, § 17, 8-12-96)

Secs. 7-213—7-230. Reserved.

ARTICLE IX. MOTELS AND HOTELS

Sec.
Sec.
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Secs. 7-238—7-260. Reserved.

Sec. 7-231. Building permit required.

Before construction of a motel is started, an application for a permit for such
construction shall be submitted to the Building Inspector, who, after approval of such
application, shall issue a permit for construction.

(Code 1962, § 5-11-1)

Sec. 7-232. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Motel means every building maintained or advertised as a public lodginghouse or where
more than six rooms are provided for sleeping accommodations.



(Code 1962, § 5-12-1)

Definitions and rules of construction generally, § 1-2.

Sec. 7-233. Fire protection equipment.

The Fire Chief, or other officer designated by the Governing Body, shall survey each
hotel and specify suitable fire detecting devices or extinguishing appliances which shall be
provided.

(Code 1962, § 5-12-2)

Fire prevention and protection, ch. 5.

Sec. 7-234. Maintenance of equipment.

Fire protective or extinguishing systems or appliances which have been installed in any
hotel in the City in compliance with any permit or order, or according to any provisions of this
Code, shall be maintained in operative condition at all times, and it shall be unlawful for any
owner or occupant to reduce the effectiveness of the protection so required.

(Code 1962, § 5-12-3)

Sec. 7-235. Inspection.

It shall be the duty of the Fire Chief and the Health Officer, or other officers so
designated by the Governing Body, to make periodic and regular inspections of every hotel and
to make regular reports to the Governing Body of such hotel or hotels concerning regulations
imposed by this Code.

(Code 1962, § 5-12-4)

Sec. 7-236. Hotel register.

A register shall be maintained at every hotel, and each guest shall be required to
register his name and home address. The date of arrival and departure shall be clearly
indicated, and the register shall be maintained for a period of at least one year following
registration. The register shall be open for inspection to any authorized person.

(Code 1962, § 5-12-5)

Sec. 7-237. Existing standards.

The plumbing, heating, and ventilation components of all hotels in the City shall meet all
local and state fire, plumbing, building, natural and liquid gas, and health code requirements.

(Code 1962, § 5-12-6)

Secs. 7-238—7-260. Reserved.

ARTICLE X. PUBLIC AUCTIONS [41(34)



Sec. 7-261. Definitions.

Sec. 7-262. Licensed auctioneer to conduct.
Sec. 7-263. Auctioneer's license; bond.
Sec. 7-264. Fee; term.

Sec. 7-265. Requisites of sale.

Sec. 7-266. Prohibited acts.

Secs. 7-267—7-285. Reserved.

Sec. 7-261. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Auctioneer means any person conducting a sale by public auction of personal property
or real property of his own or as agent for another.

Property means and includes all goods, wares, merchandise, commodities, compounds,
things, chattels, jewelry, and all other property of whatsoever form or nature exceeding an
aggregate retail value of $1,000.00 but does not include choses in action or real property.

Public auction means and includes any public offer to sell personal property or real
property to the highest bidder or to the person offering to pay the highest prices therefor, and
shall be without qualifications or reservations, unless at the time of the offer of each article or
parcel and before any bids are asked thereon a minimum price therefor be publicly stated.

Real property means the land, together with the improvement thereon and attached
thereto.

(Code 1962, § 5-10-1)

Definitions and rules of construction generally, § 1-2.

Sec. 7-262. Licensed auctioneer to conduct.

The sale of any personal or real property at public auction shall be unlawful, unless such
sale be directly conducted by an auctioneer licensed pursuant to the provisions of this article. It
shall be unlawful for any license to be granted to any minor or to any person not of good
reputation and moral character.

(Code 1962, § 5-10-2)

Sec. 7-263. Auctioneer's license; bond.

(a) Application. Every applicant for a license pursuant to this article shall present to
the Clerk a written application signed and duly verified by him, which application
shall state the following: full name; age; residence by street, number, and place;



present occupation; that he is a citizen of the United States; place where he
intends to conduct the business of auctioneer in the City.

(b) Bond. The applicant shall also present to the Clerk with his application for such
license a bond of the City executed by a duly authorized surety company, or by
two or more individual sureties, to be approved by the Governing Body, who are
residents of and freeholders in the state, in the penal sum of $2,000.00,
conditioned for the faithful observance of the laws of the state, and of the laws of
the City then in effect or thereafter enacted, for the performance of all duties, the
rendition of all accounts, and the payment of all moneys required of him by law
to be paid; and also conditioned for the payment to the City for and on behalf of
any person who shall be defrauded or suffer loss by reason of the violation by
such auctioneer of any of the provisions of this article. Such bond shall be
approved as to form and compliance with this article by the City Attorney.
Individual sureties shall justify the bond in the manner prescribed by the laws of
the state.

(c) Clerk's records. The Clerk shall preserve such application as a public record of
his office.

(Code 1962, § 5-10-3)

Sec. 7-264. Fee; term.

The fee for such license shall be $100.00 per year or $10.00 per day. The Treasurer
shall issue auctioneers' licenses upon receipt of the requisite fees and the certificate of the
Clerk that the affiant is entitled to the issuance of the license. All licenses issued for the period
of one year shall expire on June 30 next succeeding their issue. All licenses issued for a period
of days shall expire on the date noted on the face thereof. Upon the issuance of each license,
the Treasurer shall transmit a copy thereof to the Clerk.

(Code 1962, § 5-10-4)

Sec. 7-265. Requisites of sale.

It shall be unlawful for any person, other than advertising concerns where acting as an
advertising medium, to sell, dispose of, advertise for sale, or offer for sale at public auction any
property of any kind unless the following provisions are complied with:

(1) Auctioneer. No such sale shall be conducted unless section 7-262 shall have
been complied with.

(2) Permit to conduct sale. No such sale shall be conducted until a permit therefor
shall have been procured.

(3) Taxes. All taxes or penalties which have become a lien under any law, whether
or not such taxes may have been actually assessed, shall have first been paid.

(4) Special sales. If such auction sale is also an insurance, salvage, removal,
closing-out, going out of business, liquidation, or creditors' sale; or a sale of
goods, wares, or merchandise damaged by fire, smoke, water, or otherwise, the
statutes and laws regulating such sales shall have been complied with.



(Code 1962, § 5-10-5)

Sec. 7-266. Prohibited acts.

The following acts, omissions, and practices in connection with the sales of goods,
wares, and merchandise at auction are hereby prohibited:

(1)

(2)
(3)

The use of deceit, fraud, or misrepresentation in the sale or offering for sale of
any article;

The substitution of an unlicensed person in place of a licensed auctioneer;

The use of any false or misleading advertising matter, whether relating to the
kind or quality of the goods or to other past history, present status, or otherwise;

The failure to exhibit an auctioneer's license or permit to conduct such sale to
any police officer upon demand at the place where an auction is being
conducted;

The receipt for sale by auction or the sale by auction by any licensed auctioneer
of any goods, wares, or merchandise from any minor, knowing him to be such;

The opening of any public auction sale until all the provisions of this article have
been complied with and an authorization or permit for such sale obtained; the
conduct of any such sale in a manner contrary to any of the provisions of this
article.

(Code 1962, § 5-10-6)

Secs. 7-267—7-285. Reserved.

ARTICLE XI. SALES TAX [51(35)
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Sec. 7-298. Interpretation of article.
Sec. 7-299. Tax Administrative Act.
Secs. 7-300—7-320. Reserved.

Sec. 7-286. Authorization.

The Governing Body of the City, finding the City to be an incorporated municipality
under the laws of the State of New Mexico, finding the City to be in need of revenue for
governmental purposes, and the City desirous of availing itself of the provisions of state law
hereby fixes a municipal sales tax pursuant thereto.

(Code 1962, § 5-13-1)

Sec. 7-287. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Bureau means the New Mexico Bureau of Revenue, the Commissioner of Revenue, or
any employee of the Bureau exercising authority lawfully delegated to him by the
Commissioner.

Buying or selling means any transfer of property for consideration or any performance of
service for consideration.

Contracting means and includes but is not limited to constructing, altering, repairing, or
demolishing any:

1) Road, highway, bridge, parking area, or related project;

2) Building, stadium, or other structure;

(

(

(3) Airport, subway, or similar facilities;

(4) Park, trail, athletic field, golf course, or similar facility;
(5) Dam reservoir, canal, ditch, or similar facility;

(

6) Sewage or water treatment facility, power generating plant, pump station, natural
gas compressing station, or similar facility;

7) Sewage, water, gas, or other pipeline;

8) Transmission lines;

9) Radio or other tower;

0) Water, oil, or other storage tanks;

1)  Shaft, tunnel, or other mining appurtenance; or

12)  Similar work.



Contracting also includes:
1) Leveling or clearing land;

(
(2) Excavating earth;

(3) Drilling wells of any type, including seismograph shot holes or core drilling; or
(4) Similar work.

Engaging in business means carrying or causing to be carried on any activity with the
purpose of direct or indirect benefit.

Gross receipts means the total amount of money or the value of other consideration
received from selling property in the Municipality, from leasing property employed in the
Municipality, or from performing services in the Municipality, and includes any type of time-price
differential and receipts from sales of property handled on consignment but excludes cash
discounts allowed and taken.

In an exchange in which the money or other consideration received does not represent the
value of the property or service exchanged, gross receipts means the reasonable value of the
property or service exchanged.

When the sale of property or service is made under any type of charge, conditional, or time
sales contract, or the leasing of property is made under a leasing contract, the seller or lessor
may elect to treat all receipts under such contracts as gross receipts as and when the payments
are actually received. If the seller or lessor transfers his interest in any such contract to a third
person, he shall pay the municipal sales tax upon the full sale or leasing contract amount.

Gross receipts, for the purpose of the business of buying, selling, or promoting the purchase,
sale, or leasing, as factor, agent, or broker, on a commission or fee basis, of any property,
service, stock, bond, or security, includes only the total commissions or fees derived from the
business.

Leasing means any arrangement whereby, for a consideration, property is employed for
or by any person other than the owner of the property.

Manufacturing means combining or processing components or materials to increase
their value for sale in the ordinary course of business but does not include contracting.

Municipality means the City of Truth or Consequences.
Person means:

(1) Any individual, estate, trust, receiver, cooperative association, club, corporation,
company, firm, partnership, joint venture, syndicate, or other entity, including any
gas, water, or electric utility owned or operated by a county, municipality, or other
political subdivision of the state;

(2) The United States or any agency or instrumentality thereof, the State of New
Mexico, or any political subdivision thereof.

Property means real property or tangible personal property. Tangible personal property
includes electricity.

Service means all activities engaged in for other persons for a consideration, which



activities involve primarily the performance of a service as distinguished from selling property.
Service includes contracting, and all materials employed in contracting are to be treated as part
of the service. However, sales of materials that will be employed in contracting to persons
engaged in contracting are sales of tangible personal property.

Tax means the municipal sales tax.

Use or using means and includes use, consumption, or storage other than storage for
subsequent sale in the ordinary course of business or for use solely outside of the Municipality.

(Code 1962, § 5-13-2)

Definitions and rules of construction generally, § 1-2.

Sec. 7-288. Imposition.

(a) There is hereby levied and imposed a municipal sales tax on all retail business
and services within the Municipality at the rate of one percent of the gross
receipts of all retail businesses and services within the Municipality. Gross
receipts shall be measured by the amount or volume of business done.

(b) The tax imposed by this section shall be referred to as the "municipal sales tax."
(Code 1962, § 5-13-3)

Sec. 7-289. Date payment due.

The municipal sales tax imposed by this article is to be paid on or before the 20th day of
the month following the month in which the taxable event occurred.

(Code 1962, § 5-13-4)

Sec. 7-290. Exemptions.

The following transactions are exempted from the municipal sales tax imposed by this
article:

(1) The receipts of the United States or any agency or instrumentality thereof or the
State of New Mexico or any political subdivision thereof.

Receipts from the sale of gas, water or electricity by a utility owned or operated by a county,
municipality or other political subdivision of the state are not exempted from the municipal sales
tax by this subsection.

(2) The receipts of hospitals, infirmaries, or sanitariums and the receipts of nonprofit
corporations from the operation of facilities designed and used for providing
accommodations for retired, elderly persons.

(3) Receipts of employees from wages, salaries, commissions, or from any other
form of remuneration for personal services.

(4) The receipts of growers, producers, trappers, or nonprofit marketing associations
from selling livestock, live poultry, unprocessed agricultural products, hides, or
pelts.



Persons engaged in the business of buying and selling wool or mohair are producers for
purposes of this subsection.

Persons engaged in the business of buying and selling livestock on their own account are also
producers for purposes of this subsection.

Receipts from selling dairy products at retail are not exempted from the municipal sales tax by
this subsection.

()

The receipts of any person derived from feeding or pasturing livestock.

Receipts derived from penning or handling livestock prior to the sale shall be considered
receipts derived from feeding livestock for purposes of this subsection.

(6)

The receipts of banks, building and loan associations, or credit unions from
selling or leasing property or service in the regular course of their banking,
building and loan association, or credit union functions.

The receipts from selling vehicles on which the tax imposed by state statute is
payable.

The receipts of insurance companies from premiums.

The receipts received as interest on money loaned or deposited, as dividends
from stocks, bonds or securities or from a sale of stocks, bonds, or securities.

The receipts from selling motor fuel or special fuel on which the taxes imposed
by state statute have been paid and not refunded.

The receipts from the isolated or occasional sale of or leasing of property or
service by a person who is neither regularly engaged nor holding himself out as
engaged in the business of selling or leasing property or service or similar
property or service.

The receipts of public, parochial, or private nonprofit schools, colleges, or
universities received from the tuition payments, fees, dormitories, or dining
facilities.

The receipts from selling tangible personal property by an instrumentality of the
armed forces of the United States engaged in resale activities.

The receipts from the sale or leasing of oil, natural gas, or mineral interests.

When a privilege tax is imposed by the Oil and Gas Emergency School Tax Act,
the provisions of such act shall apply and determine the full measure of tax
liability for the privilege of engaging in the business stated in the Act, and no
provisions of the municipal sales tax shall apply to or create a tax liability for
such privilege.

No provision of this article shall apply to the storage of oil, natural gas, or liquid hydrocarbon,
individually or in any combination thereof, or to the use of such products for fuel in the operation
of a production unit, as defined by the Oil and Gas Emergency School Tax Act.

(16)

When a privilege tax is imposed by the Oil and Gas Manufacturers Privilege Tax
Act, the provisions of the Act shall apply and determine the full measure of tax
liability for the privilege of engaging in the business stated in the Act, and no



provision of this article shall apply to or create a tax liability for such privilege.

No provision of this article shall apply to the storage or use of oil, natural gas, or liquid
hydrocarbon, individually or in any combination thereof, when stored or used by a manufacturer,
as defined by the Oil and Gas Manufacturers Privilege Tax Act.

(17)  When a privilege tax is imposed by the Resources Excise Tax Act, the provisions
of the Act shall apply and determine the full measure of tax liability for the
privilege of engaging in the business stated in the Act, and no provision of the
municipal sales tax shall apply to or create a tax liability for such privilege, except
as is provided in section 8 of the Resources Excise Tax Act.

(18) The receipts derived from the use of all natural gas, liquid hydrocarbon, or any
combination thereof as a fuel in the pipeline transportation of such products.

(19) The receipts from dues and registration fees of nonprofit social, fraternal,
political, trade, business, labor, or professional organizations.

(20)  No provision of this article shall apply to or create a tax liability for the privilege of
engaging in any business by an insurance company or any agent thereof, as
provided in NMSA 1978, § 59-5-1. If any conflict exists between any provision of
this article and the provisions of NMSA 1978, § 59-5-1 then the state statute,
shall control.

(Code 1962, § 5-13-5)

Sec. 7-291. Nontaxable transaction certificate.

A nontaxable transaction certificate by the buyer or lessee shall be in the possession of
the seller or lessor for a nontaxable transaction when regulations of the New Mexico Bureau of
Revenue so require. The nontaxable transaction certificate shall contain information and be in a
form prescribed by the New Mexico Bureau of Revenue. Only buyers or lessees who have a
registration number or who have applied for a registration number and have not been refused
one under NMSA 1978, § 7-1-12, shall execute nontaxable transaction certificates. When the
seller or lessor accepts the nontaxable transaction certificate in good faith that the buyer or
lessee will employ the property or service transferred in a nontaxable manner, the properly
executed nontaxable transaction certificate shall be conclusive evidence that the proceeds from
the transaction are not includable in the seller's or lessor's gross receipts.

(Code 1962, § 5-13-6)

Sec. 7-292. Deductions.
In computing the municipal sales tax due:

(1) Receipts from selling tangible personal property that will become an ingredient or
component part of any manufactured product may be deducted from gross
receipts if the sale is made to a person engaged in the business of
manufacturing who delivers a nontaxable transaction certificate to the seller.

(2) Receipts from selling tangible personal property for subsequent sale, either by
itself or in combination with other tangible personal property in the ordinary
course of business, may be deducted from gross receipts if the sale is made to a



person who delivers a nontaxable transaction certificate to the seller.

Sales of materials that will be employed in contracting to persons engaged in contracting are
not sales of tangible personal property for subsequent sale for purposes of this subsection.

(3) Receipts from leasing tangible personal property for subsequent leasing in the
ordinary course of business may be deducted from gross receipts if the lease is
made to a person who delivers a nontaxable transaction certificate to the lessor.

4) Receipts from selling a service for resale may be deducted from gross receipts

if:

a. The sale is made to a person who delivers a nontaxable transaction
certificate to the seller;

b. The value of the particular service is stated separately in the buyer's
charge for the subsequent sale of the service;

C. The subsequent sale of the service is a transaction taxable under the
municipal sales tax; and

d. The subsequent sale is in the ordinary course of business.

Receipts of persons engaged in contracting from performing contracting work are not receipts
from selling a service for resale for purposes of this subsection.

(5) Fifty percent of the receipts from performing a contracting project may be
deducted from gross receipts.

(6) Receipts from the sale of or leasing of real property, other than the receipts from
the sale of or leasing of oil, natural gas, or mineral interest exempted by section
7-290 of the municipal sales tax, may be deducted from gross receipts.

No receipts received by hotels, motels, roominghouses, campgrounds, guest ranches, trailer
parks, or similar facilities from lodgers, guests, roomers, or occupants shall be considered
receipts from leasing real property for purposes of this subsection.

(7) Receipts from selling tangible personal property, other than nonfissionable
metalliferous mineral ore, to the United States or any agency or instrumentality
thereof or the State of New Mexico or any political subdivision thereof may be
deducted from gross receipts.

Receipts from selling tangible personal property, other than nonfissionable metalliferous mineral
ore, to the Governing Body of Pueblos Grants may be deducted from gross receipts.

(8) Receipts from transactions in interstate commerce may be deducted from gross
receipts to the extent that the imposition of the municipal tax would be unlawful
under the United States Constitution.

(9) Receipts from transmitting messages or conversations by telegraph, telephone,
or radio, other than from one point in this Municipality to another point in this
Municipality, may be deducted from gross receipts. Receipts from transporting
persons or property under a single contract from one point to another in this
Municipality may be deducted from gross receipts when such persons or
property, including any special or extra service reasonably necessary in
connection therewith, is being transported in interstate or foreign commerce.



Receipts from transporting for hire persons or property by railroad, motor vehicle, air
transportation, or any other means, from one point within the Municipality to another point
outside the Municipality, may be deducted from gross receipts.

(10) Receipts from selling feed for livestock or poultry, seeds, roots, bulbs, plants,
fertilizers, insecticides, fungicides, or weedicides, applied to land or water for
irrigation purposes, may be deducted from gross receipts.

Receipts of auctioneers from selling livestock or other agricultural products at auction may also
be deducted from gross receipts.

(11)  Receipts from warehousing grain or other agricultural products or from threshing
or cleaning agricultural products, including the ginning of cotton, may be
deducted from gross receipts.

(12) Receipts from selling tangible personal property, other than metalliferous mineral
ore, to nonprofit schools, colleges, universities, hospitals, religious or charitable
organizations, who employ the tangible personal property in the conduct of their
regular educational, hospital, religious, or charitable functions may be deducted
from gross receipts.

(13) Receipts from selling tangible personal property, other than metalliferous mineral
ore, to banks, buildings, and loan associations or credit unions who employ the
tangible personal property primarily in their banking, building and loan
association, or credit union functions may be deducted from gross receipts.

(14)  Fifty percent of the receipts from selling agricultural implements, farm tractors,
airplanes, or vehicles that are not registered under the Motor Vehicle Code may
be deducted from gross receipts.

Any deduction allowed under subsection (15) of this section is to be taken before the deduction
allowed by this subsection is computed.

(15) That portion of the receipts of a seller that are derived from an allowance granted
to a buyer of tangible personal property for a trade-in of tangible personal
property of the same type being bought may be deducted from gross receipts.

(16) Receipts from publishing newspapers or magazines, except from selling
advertising space, may be deducted from gross receipts.

Receipts from selling magazines at retail may not be deducted from gross receipts.

(17)  Receipts from selling newspapers, except from selling advertising space, may be
deducted from gross receipts.

(18) Receipts from selling coal in carload lots may be deducted from gross receipts.

(19) Receipts from selling chemicals or reagents to any mining, milling, or oil
company for use in processing ores or oil in mill, smelter, or refiner or in
acidizing oil wells and from selling chemicals or reagents in lots in excess of 18
tons may be deducted from gross receipts.

Receipts from selling explosives, blasting powder, or dynamite may not be deducted from gross
receipts.



(20) Receipts of any person from selling merchandise to wholesalers for a
manufacturer's account, but who does not at any time receive title to, handle, or
invoice the merchandise, may be deducted from gross receipts.

(21) Refunds and allowances made to buyers or amounts written off the books as an
uncollectible debt by a person reporting municipal sales tax on an accrual basis
may be deducted from gross receipts. If debts reported uncollectible are
subsequently collected, such receipts shall be included in gross receipts in the
month of collection.

(22) The amount of gross receipts tax stated separately on the books of the seller or
lessor may be deducted from gross receipts, but the amount deducted shall not
exceed the amount of gross receipts tax due.

(23) Receipts of a dealer from furnishing goods or services to the purchaser of
tangible personal property to fulfill a warranty obligation of the manufacturer of
the property may be deducted from gross receipts.

(24) Receipts of a corporation for administrative and accounting services performed
by it for a wholly-owned subsidiary corporation upon a nonprofit or cost basis,
and receipts from a wholly-owned subsidiary for the joint use or sharing of office
machines and facilities upon a nonprofit or cost basis, may be deducted from
gross receipts.

(25) Seventy-five percent of the receipts from originating and servicing loans on real
property may be deducted from gross receipts.

(26) Receipts from the rental or leasing of vehicles used in the transportation of
passengers or property for hire in interstate commerce under the regulations or
authorization of any agency of the United States shall be deducted.

(Code 1962, § 5-13-7)

Sec. 7-293. Presumption of taxability.

To prevent evasion of the municipal sales tax and to aid in its administration, it is
presumed that all receipts of a person engaging in a retail business or a service are subject to
the municipal sales tax. Any person engaged solely in transactions specifically exempt under
the provisions of this article shall not be required to register or file a return under the provisions
of this article.

(Code 1962, § 5-13-8)

Sec. 7-294. Separately stating the municipal sales tax.

When the municipal sales tax is stated separately by the seller or lessor to the buyer or
lessee and if the total amount of tax as stated separately on transactions reportable within one
reporting period is in excess of the amount of municipal sales tax otherwise payable on the
transaction on which the tax was stated separately, the excess amount of tax stated on the
transactions within that reporting period shall be included in the gross receipts.

(Code 1962, § 5-13-9)



Sec. 7-295. Unlawful to advertise tax not a part of price.

It is unlawful for any person to advertise that any tax imposed by the municipal sales tax
is not an element of the price of the property or service sold.

(Code 1962, § 5-13-10)

Sec. 7-296. Cost of enforcement.

As reasonable compensation for the enforcement and collection of this municipal sales
tax, the Bureau of Revenue may deduct an amount not to exceed three percent of the tax
actually collected by the Bureau of Revenue. The Bureau of Revenue shall remit to the
Municipality the municipal sales tax collected less the administrative cost aforementioned not
later than the 20th day of each month following the month in which the tax was collected, which
remittance the Treasurer of the Municipality is hereby directed to deposit to the credit of the
general fund of the Municipality.

(Code 1962, § 5-13-11)

Sec. 7-297. Administration and enforcement.

Any municipal sales tax imposed by this Code shall be enforced and collected by the
Bureau of Revenue pursuant to the provisions of state law. This article shall be enforced and
tax collected in the same manner and at the same time as the state gross receipts tax is
collected.

(Code 1962, § 5-13-12)

Sec. 7-298. Interpretation of article.

For the purpose of administration and enforcement of this article, the Bureau of
Revenue shall interpret this article.

(Code 1962, § 5-13-13)

Sec. 7-299. Tax Administrative Act.

Copies of the Tax Administration Act shall be on file in the office of the Clerk of the
Municipality.

(Code 1962, § 5-13-14)

Secs. 7-300—7-320. Reserved.

ARTICLE XIl. SECONDHAND DEALERS [6](36)
Sec. 7-321. Definitions.

Sec. 7-322. Record required.

Sec. 7-323. Inspection permitted.



Secs. 7-324—7-345. Reserved.

Sec. 7-321. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Secondhand dealer means any person who shall engage in the business of purchase,
sale, barter, trade, consignment, or exchange of secondhand goods, wares, or merchandise,
whether in a fixed and established location of business or otherwise; provided that transactions
involving a trade-in of goods, wares, or merchandise on the purchase of other goods, wares, or
merchandise, where no cash is paid to the person making such trade-in, is not the business of
a secondhand dealer.

(Code 1962, § 5-9-1)

Definitions and rules of construction generally, § 1-2.

Sec. 7-322. Record required.

Every secondhand dealer shall keep a permanent record on forms provided by the Chief
of Police, providing the following information:

(1) The date and hour of purchase of all secondhand goods, wares, or merchandise;
(2) The name, age, address, and physical description of the vendor;

(3) The amount of money paid in any such transaction;
(

4) A complete and accurate description of the goods, wares, or merchandise
purchased.

(Code 1962, § 5-9-2)

Sec. 7-323. Inspection permitted.

The records required by the provisions of this article, as well as all merchandise or
articles purchased, shall at all times be open and available to inspection by the Chief of Police
or any properly designated police officer.

(Code 1962, § 5-9-3)
Secs. 7-324—7-345. Reserved.

ARTICLE XIIl. TAXICABS [71(37)
Sec. 7-346. Bond required.
Sec. 7-347. Application for license.

Sec. 7-348. License fees.



Sec. 7-349. Taximeters.

Sec. 7-350. Cruising.

Sec. 7-351. Rate map and schedule.
Sec. 7-352. Charges for waiting time.
Secs. 7-353—7-360. Reserved.

Sec. 7-346. Bond required.

(a) No person shall operate any taxicab on the streets of the City, and no license
shall be issued or remain in force unless and until the owner of such taxicab shall
file with the Clerk a surety bond or policy of insurance by some authorized
company to do such surety or insurance business in this state, conditioned to
pay within the amount of such surety bond or policy of insurance all losses and
damage proximately caused by or resulting from the negligent operation,
maintenance, or use of the motor vehicles under such license.

(b) Minimum amounts of the surety bond, or policy of insurance, are hereby
prescribed as follows:

(1) Limit for bodily injuries or death of one person . .. $10,000.00

(2) Limit for bodily injuries or death to all persons in one accident . . .
20,000.00

(3) Limit for loss or damage to property . . . 10,000.00
(Code 1962, § 5-4-1)

Sec. 7-347. Application for license.

Application for license, with a surety bond or insurance policy, must be filed each year
with the Clerk. The Governing Body may, for the purpose of regulation, refuse to issue a license
when it may deem it for the best interest of the public; provided, however, that no license shall
be refused without first giving the person so applying therefor an opportunity to be heard.

(Code 1962, § 5-4-5)

Sec. 7-348. License fees.

The occupation license fee shall be $25.00 for the first cab and $10.00 for each
additional cab licensed.

(Code 1962, § 5-4-2)

Sec. 7-349. Taximeters.

Each firm shall acquire, install, and maintain in good working order in each taxicab so
operated upon the streets of the City a device known as a "taximeter" which has been
examined, tested, and approved and sealed by the Chief of Police, and that shall, with



precision, indicate on a dial clearly visible to the passenger, the charge accrued at any point
during the trip for which the taxicab is hired, the charge to be computed in accordance with
section 7-351. This section does not apply to firms that use flat rate schedules.

(Code 1962, § 5-4-3; Ord. No. 551, 2-14-06)

Sec. 7-350. Cruising.

It shall be unlawful for any person engaged in operating a taxicab to cruise the City
streets seeking passengers; provided, however, that taxicabs may be parked at or near bus or
air terminals for this purpose.

(Code 1962, § 5-4-3)

Sec. 7-351. Rate map and schedule.

The operator of the taxicab service shall file with the City Clerk a rate map and rate
schedule which he shall charge for passenger service within the municipal limits of the City of
Truth or Consequences. The rate map and rate schedule shall be subject to the approval of the
Governing Body upon the issuance and at each renewal date of the occupation license.

(Code 1962, § 5-4-3; Ord. No. 552, 2-14-06)

Sec. 7-352. Charges for waiting time.

Drivers shall collect, without deviation, from the passenger so carried in the taxicab the
fare indicated on the dial of the taximeter at the time such passengers are discharged;
provided, however, that no operator shall charge more than the amount allowed in section
7-351 for each two minutes of waiting time. For the purpose of this section, "waiting time" is
construed to mean the time during which the taxicab is not in motion, beginning with its arrival
at the place to which it has been called and includes the time consumed while standing at the
direction of the passenger. This shall not include time lost because of inefficiency of the taxicab
or its operator or the time consumed by premature arrival in response to a call.

(Code 1962, § 5-4-4)
Secs. 7-353—7-360. Reserved.

ARTICLE XIV. CONVENTION CENTER

Sec. 7-361. Convention center fees.

Sec. 7-361. Convention center fees.

(a) A convention center fee is hereby imposed on the use of any room within a
lodging facility within the City of Truth or Consequences in the amount of one
percent of gross taxable rent per room for each day that a room within a lodging
facility in the City limits is occupied by a vendee not otherwise exempted by the
Act. The fee shall not exceed $2.50 per room for each day.



(b)

(c)

(d)

The revenue generated by the convention center fee shall be dedicated as
follows:

(1) The costs of acquisition of land for, and the design, construction,
equipping, furnishing, landscaping, operation and maintenance of a
convention center located within the city limits.

(2) Costs of collecting and otherwise administering the convention center
fee; provided that administration costs shall not be paid until all required
payments on the revenue bonds issued pursuant to the Convention
Center Financing Act are made and that no more than five percent of the
revenue collected in any fiscal year shall be used to pay administration
costs.

Each vendor must maintain strict records in connection with the convention
center fees. A vendor is liable for the payment of the proceeds of convention
center fees that it failed to remit to the City Clerk. Failure of the vendor to collect
the fee is not cause for the City to forgive convention center fees due and owed
by the vendor. Each violation of this section is punishable by fees in an amount
equal to the greater of ten percent of the amount that was not duly remitted to
the City or $100.00.

Pursuant to the requirements of NMSA 1978 (2003 Repl. Pamph.), § 5-13-4(B),
the convention center fee imposed by this article shall be received by the City
Clerk on a monthly basis.

(Ord. No. 660, § 1, 3-10-15)
Chapter 8 OFFENSES AND MISCELLANEOUS PROVISIONS [11(38)

ARTICLE I. IN GENERAL

Sec. 8-1. Short title of chapter.

Sec. 8-2. Limitations of actions.

Sec. 8-3. Jurisdiction.

Sec. 8-4. Definitions.

Sec. 8-5. Penalty for violation of article.
Secs. 8-6—8-30. Reserved.

Sec. 8-1. Short title of chapter.
This code may be cited as the "Criminal Code of Truth or Consequences."
(Code 1962, § 6-1-1-1)

Sec. 8-2. Limitations of actions.



All prosecutions for the alleged violation of this chapter shall be commenced within one
year after the alleged violation and shall be barred thereafter.

(Code 1962, § 6-1-1-2)

Sec. 8-3. Jurisdiction.

This chapter applies only to offenses committed within the City limits of Truth or
Consequences, New Mexico, as those limits may from time to time be established.

(Code 1962, § 6-1-1-3)

Sec. 8-4. Definitions.

The following words, terms and phrases, when used in this chapter, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Anything of value means any conceivable thing of a slightest value, tangible or
intangible, movable or immovable, corporal or incorporeal, public or private. The term is not
necessarily synonymous with the traditional legal term property.

Court means the Municipal Court of the City of Truth or Consequences.

House of prostitution means any place where prostitution or promotion of prostitution is
carried on.

Peace officer means and includes City, county, and state police officers and members of
organized police or sheriff reserve units.

Possess means and includes but is not limited to any manner of custody, control, or
ownership, no matter how initiated.

Promote means and includes but is not limited to the words "sale," "exhibition," "loan,"
"circulation," or any act calculated to attract attention to a particular publication or person.

Prostitute means a person who knowingly engages in or offers to engage in sexual
intercourse for hire.

Public place means and includes but is not limited to public dancehalls, pool rooms,
bars, restaurants, cafes, lounges, commercial establishments patronized by the public, City,
county, and state or federal buildings, streets, sidewalks, parks, or alleys.

Sexual intercourse means penetration of the vagina of a female to any extent by the
penis of a male. Proof of sexual intercourse does not require proof of emission.

(Code 1962, § 6-1-1-4)
Similar definitions, NMSA 1978, § 30-1-12.

Sec. 8-5. Penalty for violation of article.

Any person convicted of a violation of this article shall be punished in accordance with
section 1-10.



(Code 1962, § 6-1-1-5)
Secs. 8-6—8-30. Reserved.

ARTICLE Il. OFFENSES RELATING TO PUBLIC ORDER AND SAFETY
Sec. 8-31. Assault, assault against a household member, assault upon a peace officer.
Sec. 8-32. Battery; battery against a household member.
Sec. 8-33. Criminal trespass.

Sec. 8-34. Unreasonable noise.

Sec. 8-35. Disorderly conduct.

Sec. 8-36. Unlawful assembly.

Sec. 8-37. Obstructing movement.

Sec. 8-38. Carrying concealed deadly weapons.

Sec. 8-39. Negligent use of weapons.

Sec. 8-40. False identification.

Sec. 8-41. Propulsion of missiles.

Sec. 8-42. Possession of fireworks.

Sec. 8-43. Barbed wire and fences.

Sec. 8-44. Removal of barricades.

Sec. 8-45. False reports.

Sec. 8-46. Concealing identity.

Sec. 8-47. False alarm.

Sec. 8-48. Impersonating a police officer.

Sec. 8-49. Resisting, evading or obstructing an officer.
Sec. 8-50. Unauthorized use of vehicle signs.

Sec. 8-51. Prowling.

Sec. 8-52. Escape.

Secs. 8-53—8-75. Reserved.

Sec. 8-31. Assault, assault against a household member, assault upon a peace officer.
(a) Assault consists of either:

(1) An attempt to commit a battery upon the person of another;



(2) Any unlawful act, threat, or menacing conduct which causes another
person to reasonably believe that he is in danger of receiving an
immediate battery.

(b) Assault against a household member consists of:
(1) An attempt to commit a battery against a household member; or

(2) Any unlawful act, threat or menacing conduct that causes a household
member to reasonably believe that he is in danger of receiving an
immediate battery.

(c) Assault upon a peace officer consists of:

(1) An attempt to commit a battery upon the person of a peace officer while
he is in the lawful discharge of his duties; or

(2) Any unlawful act, threat or menacing conduct which causes a peace
officer while he is in the lawful discharge of his duties to reasonably
believe that he is in danger of receiving an immediate battery.

(Code 1962, § 6-1-2-1; Ord. No. 460, § 1, 9-14-98)

Sec. 8-32. Battery; battery against a household member.

(a) Battery is the unlawful, intentional touching or application of any force to the
person of another when done in a rude, insolent, or angry manner.

(b) Battery against a household member consists of the unlawful, intentional
touching or application of force to the person of a household member, when
done in a rude, insolent or angry manner.

(Code 1962, § 6-1-2-2: Ord. No. 462, § 1, 9-14-98)

Sec. 8-33. Criminal trespass.

Criminal trespass consists of unlawfully and with malicious intent entering or remaining
upon the lands or property of another, knowing that any consent to enter or remain has been
denied or withdrawn by the person lawfully in possession of the property.

(Code 1962, § 6-1-2-3)

Sec. 8-34. Unreasonable noise.

Unreasonable noise consists of creating any unreasonably loud, disturbing, or
unnecessary noise of such character, intensity, or duration as to be detrimental to the repose,
life, or health of others, including but not limited to the following specific noises:

(1) The sounding of any horn or signalling device of any motor vehicle within the
City, except as a danger warning, which creates an unreasonable loud or harsh
sound, or which occurs for an unnecessary and unreasonable period of time.
This does not include accidental or mechanical difficulty or failure.

(2) The playing of any radio, television, phonograph, musical instrument, or other



(4)

sound-producing machine in such a manner or with such an unreasonable
volume as to disturb the quiet, comfort, or repose of any other person.

The use of any motor vehicle so out of repair, so loaded, or in such a manner as
to create loud and unnecessary grating, grinding, rattling, or other noise.

The use of any loudspeaker, drum, whistle, bell, or other instrument or device for
the purpose of attracting attention by the creation of sound to any performance,
show, sale, display, merchandise, or political candidate, party, or platform
without first obtaining a written permit from the City Manager. The City Manager
shall issue such permit, subject only to such reasonable standards of noise
volume and hours of operation as he or his representative may adopt.

(Code 1962, § 6-1-4)

Sec. 8-35. Disorderly conduct.

Disorderly conduct consists of any of the following:

(1)

Engaging in any public place in violent, abusive, indecent, or otherwise disorderly
conduct which creates a clear and present danger of violence;

Maliciously making a telephone call with intent to annoy or threaten another,
whether or not conversation ensues;

Maliciously disturbing, threatening, or, in a malicious manner, intentionally
striking any building or vehicle occupied by any person; or

Inciting, causing, aiding, abetting, or assisting in creating any riot, affray,
disturbance at or within any dwelling or building, whether public or private, or at
any other public place within the city.

(Code 1962, § 6-1-2-5)

Sec. 8-36. Unlawful assembly.

(@)

(b)

Unlawful assembly consists of the gathering together or assemblage of three or
more persons for the purpose of violating any of the provisions of the Code or
the statutes of the state or federal governments.

Refusal to obey an order to disperse within a reasonable time after being
ordered by an officer shall constitute a violation of this section.

(Code 1962, § 6-1-2-6)

Sec. 8-37. Obstructing movement.

Obstructing movement consists of either:

(1)

(2)

Hindering, annoying, or molesting persons passing along any street, sidewalk,
crosswalk, or other public way; or

Loitering, sitting, or standing around the entrance of any church, public building,
theater, commercial establishment, or other place of public assemblage in any
manner so as to intentionally obstruct such entrance.



(Code 1962, § 6-1-2-7)

Sec. 8-38. Carrying concealed deadly weapons.

(@)

Unlawfully carrying a concealed deadly weapon consists of carrying a deadly
weapon concealed in a manner making it not readily visible on the person, or in
close proximity thereto, making it readily accessible for use. Nothing in this
section is construed to prohibit the carrying of such weapon:

(1) In a person's residence or on real property belonging to him as owner,
tenant, lessee, or licensee;

(2) In a private vehicle when traveling intercity;
(3) By a peace officer as defined by New Mexico Statutes; or
4) Any unloaded firearm.

Deadly weapon means any firearm, whether loaded or unloaded; or any weapon
which is capable of producing death or great bodily harm, including but not
restricted to any types of daggers, brass knuckles, switchblade knives, bowie
knives, poniards, butcher knives, dirk knives, and all such weapons with which
dangerous cuts can be given; or with which dangerous thrusts can be inflicted,
including swordcanes, and any kind of sharp pointed canes; also slingshots,
slung shots, bludgeons, or any other weapons with which dangerous wounds can
be inflicted.

(Code 1962, § 6-1-2-8)

Sec. 8-39. Negligent use of weapons.

(a)

(b)

Negligent use of a weapon consists of either:
(1) Unlawfully discharging a weapon within the City limits;

(2) Carrying any deadly weapon while under the influence of an intoxicant,
narcotic, drug, stimulant and depressant or by one who is incompetent.

(3) Endangering life or property of another by mishandling a deadly weapon.

(4) Selling, loaning or furnishing any deadly weapon to a person with
knowledge that the person is under the influence of an intoxicant,
narcotic, drug, stimulant, depressant, or to one who is incompetent.

It shall not be a violation of this section for a person to discharge a weapon
during a special event when such person has obtained the prior written
permission from the City Manager or Chief of Police.

(Code 1962 § 6-1-2-9; Ord. No. 391, 6-8-92)

Sec. 8-40. False identification.

It is unlawful for any person to exhibit any fictitious or false registration card,
identification card, note, or other instrument for the purpose of consummating any transaction



whatsoever within the City, for the purpose of deceiving or misleading any other person as to
the true age of such person.

(Code 1962, § 6-1-2-10)

Sec. 8-41. Propulsion of missiles.

Propulsion of missiles consists of shooting, slinging, or throwing snowballs, rocks,
pellets, BB shot, or any kind of object or substance whatsoever in any manner as to be
reasonabily likely to cause injury to any person or property.

(Code 1962, § 6-1-2-11)

Sec. 8-42. Possession of fireworks.

(a) Possession of fireworks consists of either selling, offering to sell, owning,
possessing, manufacturing, transporting, or discharging any firecracker, Roman
candle, skyrocket, torpedo, bomb, blank cartridge, or any type or form of
explosive commonly known as fireworks.

(b) Nothing in this section shall prohibit the use of blank cartridges in connection
with athletic or racing activities, or the City or civic organization from sponsoring
and conducting an officially supervised and controlled fireworks display, provided
such devices are proclaimed safe and sane by the City Manager.

(Code 1962, § 6-1-2-12)

Sec. 8-43. Barbed wire and fences.

(a) It is unlawful to erect or maintain any fence composed wholly or in part of barbed
wire in any area other than that zoned for agricultural use.

(b) It is unlawful to erect or maintain any fence so constructed as to produce an
electric shock.

(Code 1962, § 6-1-2-13)

Sec. 8-44. Removal of barricades.

Removal of barricades consists of knowingly or willfully removing, destroying, or
interfering with any barrier, guard, light, traffic cone, flare, or reflector placed before or at any
dangerous place or public way.

(Code 1962, § 6-1-2-14)

Sec. 8-45. False reports.

It is unlawful for any person to intentionally make or file with the Police Department any
false, misleading, or unfounded report or statement concerning the commission or alleged
commission of any crime.

(Code 1962, § 6-1-2-15)



Sec. 8-46. Concealing identity.

It is unlawful for anyone to conceal one's true name or identity or disguise one's self with
the intent to obstruct, intimidate, hinder, or interrupt any public officer, peace officer, or any
other person in the legal performance of his duties.

(Code 1962, § 6-1-2-16)

Sec. 8-47. False alarm.

It shall be unlawful for any person to give a false fire alarm to any City, county, or state
official or employee; or knowingly give a false alarm of need for rescue, police, or ambulance
assistance.

(Code 1962, § 6-1-2-17)

Sec. 8-48. Impersonating a police officer.

(a) It is unlawful to wear or carry the uniform, apparel, badge, identification card, or
other insignia of office, or an imitation thereof, adopted for the exclusive use of
duly commissioned peace officers, with the intent to deceive another.

(b) It is unlawful to falsely represent one's self as a peace officer whether by
assertion, implication, or exhibition of any of the items described in this section.

(Code 1962, § 6-1-2-18)

Sec. 8-49. Resisting, evading or obstructing an officer.
Resisting, evading or obstructing an officer consists of:

(1) Knowingly obstructing, resisting or opposing any officer of this municipality or
any other duly authorized person serving or attempting to serve or execute any
process or any rule or order of any of the courts of this state or any other judicial
writ or process;

(2) Intentionally fleeing, attempting to evade or evading an officer of this municipality
when the person committing the act of fleeing, attempting to evade or evasion
has knowledge that the officer is attempting to apprehend or arrest him;

(3) Willfully refusing to bring a vehicle to a stop when given a visual or audible signal
to stop, whether by hand, voice, emergency light, flashing light, siren or other
signal, by a uniformed officer in an appropriately marked police vehicle; or

(4) Resisting or abusing any judge, magistrate or peace officer in the lawful
discharge of his duties.

(Code 1962, § 6-1-2-19; Ord. No. 470, § 1, 11-8-99)

Sec. 8-50. Unauthorized use of vehicle signs.

It is unlawful to display on any vehicle, moving or parked, the words "Police," "Police



Department,” "Truth or Consequences Police Department,” "Department of Police,” "T. or
C.P.D.," or words or insignia of similar import without the authority of the City Manager,
provided nothing in this section shall apply to any State Police or County Sheriff vehicles.

(Code 1962, § 6-1-2-20)

Sec. 8-51. Prowling.

Prowling consists of any of the following acts:

(1)

(2)

It is unlawful to be concealed upon any property of another without lawful
business and without the consent of the person in lawful possession of the
premises.

It is unlawful to enter upon any private property and look into any residence
without the consent of the occupant of the residence.

(Code 1962, § 6-1-2-21)

Sec. 8-52. Escape.

Escape consists of any of the following acts:

(1)

(2)

3)

(4)

It is unlawful for any person, who shall have been lawfully committed to any jail,
to escape, or attempt to escape, from such jail or from a work detail to which
such person is assigned.

It is unlawful for any person who has been placed under lawful arrest for the
alleged commission of a violation of this Code to escape, or attempt to escape,
from the custody or control of any police officer.

It is unlawful to intentionally aid any person confined or held in lawful custody or
confinement to escape.

It is unlawful for any peace officer, jailer, or other person in lawful custody of a
prisoner to intentionally permit the prisoner to escape.

(Code 1962, § 6-1-2-22)

Secs. 8-53—8-75. Reserved.

ARTICLE lll. OFFENSES RELATING TO PROPERTY

Sec
Sec
Sec
Sec
Sec

Sec

. 8-76.
. 8-77.
. 8-78.
. 8-79.
. 8-80.
. 8-81.

Definitions.

Shoplifting.

Criminal damage to property.
Larceny.

Fraud.

Embezzlement.
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Sec.
Sec.
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Sec.
Sec.
Sec.
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8-82.
8-83.
8-84.
8-85.
8-86.
8-87.
8-88.
8-89.
8-90.

Worthless checks.

Credit cards.

Receiving stolen property.

Tampering with vehicles.

Falsely obtaining accommodations or services.
Overnight camping on City-owned lands and parks.
Unauthorized graffiti on personal or real property.
Trespass upon the airport.

Tampering with utilities.

Secs. 8-91—8-110. Reserved.

Sec. 8-76. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Merchandise means chattels of any type or description offered for sale in or about a

store.

Merchant means any owner or proprietor of any store or any agent, servant, or
employee of the owner or proprietor.

Store means a place where merchandise is sold or offered to the public for sale or retail.
(Code 1962, § 6-1-3-3(B))

Sec. 8-77. Shoplifting.

(a)

Defined, unlawful. It shall be unlawful to willfully commit any one or combination
of the following acts:

(1) Taking possession of any merchandise of another with the intention of
converting it to one's own use without paying for it;

(2) Concealing any merchandise of another with the intention of converting it
to one's own use without paying for it;

(3) Altering any label, price tag, or marking upon any merchandise with the
intention of depriving the merchant of all or some part of the value of it;

(4) Transferring any merchandise from the container in or on which it is
displayed to any other container with the intention of depriving the
merchant of all or some part of the value of it.

Presumption created. Any person who willfully conceals merchandise on his
person, on the person of another, or among his belongings or the belongings of



another on or outside the premises of the store shall be prima facie presumed to
have concealed the merchandise with the intention of converting it without
paying for it. If any merchandise is found concealed upon any person or among
his belongings, it shall be prima facie evidence of willful concealment.

(c) Reasonable detention. If any police officer, security officer, or merchant has
probable cause to believe that a person has willfully taken possession of any
merchandise in violation of this article, and that he can recover his merchandise
by detaining the person or taking him into custody, police officers, security
officers, or merchants may, for the purpose of attempting to effect a recovery of
the merchandise, take a person into custody and detain him in a reasonable
manner for a reasonable time.

(d) Arrest authorized. Any police officer may arrest without warrant any person he
has reason to believe has committed the crime of shoplifting.

(Code 1962, § 6-1-3-3)

Sec. 8-78. Criminal damage to property.

It is unlawful to intentionally damage any real or personal property of the City, County of
Sierra, State of New Mexico, United States government, or of any person or business, without
the consent of the owner thereof.

(Code 1962, § 6-1-3-1)

Sec. 8-79. Larceny.

It is unlawful to steal anything of value which belongs to another. Larceny shall include
the unauthorized taking of utilities

(Code 1962, § 6-1-3-2: Ord. No. 515, § 1, 3-11-02)

Sec. 8-80. Fraud.

It is unlawful to intentionally misappropriate or take anything of value which belongs to
another or to cause another to change his position to any extent to his detriment by means of
fraudulent conduct, practices, or representations.

(Code 1962, § 6-1-3-4)

Sec. 8-81. Embezzlement.

It is unlawful to embezzle, or convert to one's own use, anything of value with which one
has been entrusted, with fraudulent intent to deprive the owner thereof.

(Code 1962, § 6-1-3-5)

Sec. 8-82. Worthless checks.

(a) It is unlawful to issue a check, draft, or money order in exchange for anything of
value with the intent to defraud, for the payment of money upon any bank or



depository knowing at the time of the issuance that the issuer has insufficient
funds, credit, or no account with the bank or other depository for the payment of
such check, draft, or order in full upon its presentation.

In the prosecution of offenses under the Worthless Check Act:

(1) If payment of a check is refused by the bank or depository upon which it
is drawn because of no account in the name of the maker or drawer in
such bank, such refusal shall be proof of the fact that the maker or
drawer had no account in the bank or depository upon which the check is
drawn, and shall be prima facie evidence of an intent to defraud and of
knowledge of insufficient funds in or credit with the bank or depository
with which to pay such draft.

(2) If the maker or drawer of a check, payment of which is refused by the
bank or depository upon which it is drawn because of insufficient funds or
credit in the account of the maker or drawer in the bank or depository,
fails, within ten days after notice to him that the check was not honored
by the bank or depository, to pay the check in full, together with any
protest fees or costs thereon, such failure shall constitute prima facie
evidence of a knowledge of the insufficiency of funds in the bank or
depository at the time of the making or drawing of the check and of an
intent to defraud.

(Code 1962, § 6-1-3-6)
Worthless checks, NMSA 1978, § 30-36-1 et seq.

Sec. 8-83. Credit cards.

(a)

A person who takes a credit card from the person, possession, custody, or
control of another without the card holder's consent, or who, with knowledge that
it has been so taken, acquires or possesses a credit card with the intent to use it
or to sell it, or to transfer it to a person other than the issuer or the card holder, is
guilty of a violation of this section. Taking a credit card without consent includes
obtaining it by conduct defined or known as statutory larceny, common law
larceny by trespassory taking, common law larceny by trick, embezzlement, or
obtaining property by false pretenses, false promise, or extortion. Any person
other than card holder or issuer who by taking possession of a credit card which
has been stolen, lost, mislaid, or delivered by mistake with the intent to use it or
to sell it or to transfer it to a person other than the issuer or the card holder is
guilty of violating this section.

Any person, other than the card holder or a person authorized by him, who, with
intent to defraud, signs the name of another or of a fictitious person to a credit
card or to a sales slip or agreement is guilty of violating this section.

Any person who, with intent to defraud, uses, to obtain anything of value, a credit
card acquired in violation of this section or a credit card which is invalid, expired,
or revoked, or who falsely represents that he is the card holder named on the
credit card is guilty of violating this section. Each act or transaction shall
constitute a separate violation of this section.



(Code 1962, § 6-1-3-7)

Sec. 8-84. Receiving stolen property.

(@)

(b)

(c)

(d)

It is unlawful to intentionally receive, retain, or dispose of stolen property knowing
that it has been stolen.

The requisite knowledge or belief that property has been stolen is presumed in
the case of an individual or dealer who:

(1) Is found in possession or control of property stolen from two or more
persons on separate occasions; or

(2) Acquires stolen property for a consideration which the individual or dealer
knows is far below the property's reasonable value. A dealer shall be
presumed to know the fair market value of the property in which he deals.

For the purposes of this section, dealer means a person in the business of
buying or selling goods or commercial merchandise.

Whoever receives stolen property is guilty of violating this section.

(Code 1962, § 6-1-3-8)

Sec. 8-85. Tampering with vehicles.

It is unlawful for any person, individually or in association with one or more persons, to:

(1)

(2)

3)

(5)

(6)

(7)

Purposely and without authority from the owner, start, or cause to be started, the
engine of any motor vehicle;

Purposely and maliciously shift or change the starting device or gears of a
standing motor vehicle to a position other than that in which they were left by the
owner or driver of such motor vehicle;

Purposely destroy any part of a motor vehicle or cut, mash, or mark or in any
way destroy or damage any part, attachment, fastening, or appurtenance of a
motor vehicle, without the permission of the owner thereof;

Purposely drain or start the drainage of any radiator, oil tank, or gas tank upon a
motor vehicle without the permission of the owner thereof;

Purposely put any metallic or other substance or liquid in the radiator, carburetor,
oil tank, grease cup, oilers, lamps, gas tanks, or machinery of the motor vehicle
with the intent to injure or damage such parts or impede the working of the
machinery thereof;

Maliciously tighten or loosen any bracket, bolt, wire, nut, screw, or other
fastening on a motor vehicle; or

Purposely release the brake upon a standing motor vehicle, with the intent to
injure the machine.

(Code 1962, § 6-1-3-9)



Sec. 8-86. Falsely obtaining accommodations or services.

It is unlawful to obtain any service, food, entertainment, or accommodations without
paying therefor, and with the intent to cheat the owner or person supplying such service, food,
entertainment, or accommodations.

(Code 1962, § 6-1-3-10)

Sec. 8-87. Overnight camping on City-owned lands and parks.

(a) It is unlawful for any person to camp overnight on any City- owned land or public
parks except during special activities designated in advance by the City
Commission or the City Manager.

Further, notwithstanding anything in the Uniform Traffic Code to the contrary, the City Manager,
in consultation with the Chief of Police and Fire Chief and after designation by the City
Commission of special activities such as the annual fiesta, has the authority to waive the
parking ordinance for organized groups and to block streets, so long as no fire lanes are
blocked and the public health and safety are not jeopardized.

(b) It is unlawful for any person to camp overnight on any City-owned land and then
fail to clean the area where the vehicle was parked.

(c) It is unlawful for any person to camp overnight on any City-owned land and for
that person to start any fire except in permissible areas designated by the City,
such as barbecue stands.

(Code 1962, § 6-1-3-12)

Parks and recreation, ch. 9.

Sec. 8-88. Unauthorized graffiti on personal or real property.

(a) It is unlawful for any person to intentionally and maliciously deface any real or
personal property of another with graffiti or other inscribed material inscribed with
ink, paint, spray paint, crayon, charcoal or the use of any object without the
consent or reasonable ground to believe there is consent of the owner of the
property.

(Ord. No. 464, § 1, 9-14-98)

Sec. 8-89. Trespass upon the airport.

Trespass upon the airport is defined as an unauthorized access into or onto the Air
Operating Areas and is punishable as established in section 1-10.

(Ord. No. 600, 9-22-09)
Editor's note—

Ord. No. 600, adopted Sept. 22, 2009, did not specifically amend the Code; hence,
inclusion herein as § 8-89 was at the discretion of the editor. See also the Code
Comparative Table.



Sec. 8-90. Tampering with utilities.

No person shall, without first having secured permission from the City or its duly
authorized agent, start or stop any pump, open or close any fire hydrant, valve or stop cock;
open, break or remove any seal or lock; or in any way tamper with or molest any pipe, meter,
connection, appurtenance or property belonging to or any part of the utility system. If any meter,
stop cock or other service connection appurtenance has been tampered with, the offending
party shall be subject to the following fines:

(1) A minimum fine of $150.00 for the first offense;
(2) A minimum fine of $300.00 for each subsequent offense.

Further, the City shall pursue a claim for civil damages resulting from any damage
occurring to the subject utilities.

(Ord. No. 627, § 1, 8-14-12)
Secs. 8-91—8-110. Reserved.

ARTICLE IV. OFFENSES RELATING TO MORALS
Sec. 8-111. Definitions.

Sec. 8-112. Gambling.

Sec. 8-113. Commercial gambling.

Sec. 8-114. Permitting premises to be used for gambling.
Sec. 8-115. Dealing in gambling devices.

Sec. 8-116. Lottery—Permissive.

Sec. 8-117. Same—Fraudulent operation.

Sec. 8-118. Selling or drinking of alcohol in public places.
Sec. 8-119. Possession of marijuana.

Sec. 8-120. Aiding an illegal activity.

Sec. 8-121. Lewd or immoral acts.

Sec. 8-122. Glue; aerosol spray; abuse or possession for abuse.

Sec. 8-123. Possession, delivery, manufacture or delivery to a minor of drug paraphernalia
prohibited.

Secs. 8-124—8-140. Reserved.

Sec. 8-111. Definitions.

The following words, terms and phrases, when used in this article, shall have the



meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Bet means a bargain in which the parties agree that, dependent upon chance, even
though accompanied by some skill, one stands to win or lose anything of value specified in the
agreement.

Exceptions:

(1) Offers of purses, prizes, or premiums to the actual contestants in any bona fide
contest for the determination of skill, speed, strength, or endurance or to the
bona fide owners of animals or vehicles entered in such contests;

(2) A lottery as defined in this section; or
(3) Betting otherwise permitted by law.

Gambling device means a contrivance which, for a consideration, affords the player an
opportunity to obtain anything of value, the award of which is determined by chance even
though accompanied by some skill, and whether or not the prize is automatically paid by the
device.

Lottery means an enterprise wherein for a consideration the participants are given an
opportunity to win a prize, the award of which is determined by chance. As used in this
subsection, "consideration" means anything of pecuniary value required to be paid to the
promoter in order to participate in such enterprise.

(Code 1962, § 6-1-4-1)

Definitions and rules of construction generally, § 1-2.

Sec. 8-112. Gambling.
It is unlawful to:
(1) Make a bet;

(2) Enter or remain in a gambling place with intent to make a bet, to participate in a
lottery, or to play a gambling device;

(3) Conduct a lottery unless such lottery is sanctioned by the State of New Mexico.

(4) Possess facilities with intent to conduct a lottery unless such lottery is sanctioned
by the State of New Mexico.

(Code 1962, § 6-1-4-2: Ord. No. 437, § 1, 6-10-96)

Sec. 8-113. Commercial gambling.
It is unlawful to:
(1) Participate in the earnings of, or operating a gambling place;
(2) Receive, record, or forward bets or offers to bet;

(3) Possess facilities with the intent to receive, record, or forward bets or offers to
bet;



(4) For gain, become a custodian of anything of value bet, or offered to be bet;

(5) Conduct a lottery where both the consideration and the prize are money, or with
intent to conduct a lottery possess facilities to do so unless such lottery is
sanctioned by the State of New Mexico; or

(6) Set up for use, for the purpose of gambling or collecting the proceeds of, any
gambling device.

(Code 1962, § 6-1-4-3; Ord. No. 437, § 2, 6-10-96)

Sec. 8-114. Permitting premises to be used for gambling.
It is unlawful to:

(1) Knowingly permit any property owned or occupied by a person, or under his
control, to be used as a gambling place; or

(2) Knowingly permit a gambling device to be set up for use for the purpose of
gambling in a place under his control.

(Code 1962, § 6-1-4-4)

Sec. 8-115. Dealing in gambling devices.

(a) It is unlawful for a person to manufacture, transfer commercially, or process with
intent to transfer commercially any of the following:

(1) Anything which evidences, purports to evidence, or is designed to
evidence participation in gambling.

(2) Any device which is designed exclusively for gambling purposes or
anything which he knows is designed exclusively as a subassembly or
essential part of such device. This includes, without limitations, gambling
devices, numbers pars, punchboards, or roulette wheels.

(b) Proof of possession of any device designed exclusively for gambling purposes
which is not in a gambling place and is not set up for use is prima facie evidence
of possession with intent to transfer.

(Code 1962, § 6-1-4-5)

Sec. 8-116. Lottery—Permissive.

Nothing in sections 8-112 through 8-114 shall be construed to apply to any sale or
drawing at any fair held in this City, or for the benefit of any church, library, religious society, or
nonprofit organization situated or being in this City. A lottery may be operated for the benefit of
the organization or charitable purpose only when the entire proceeds of the lottery go into the
organization or charitable purpose and no part of such proceeds go to any individual member or
employee thereof.

(Code 1962, § 6-1-4-6)



Sec. 8-117. Same—Fraudulent operation.

It is unlawful to operate or manage any lottery which does not provide a fair and equal
chance to all participants, or which lottery is conducted in a manner tending to defraud or
mislead the public.

(Code 1962, § 6-1-4-7)

Sec. 8-118. Selling or drinking of alcohol in public places.

It is unlawful to sell, serve, furnish, or permit the drinking or consumption of alcoholic
beverages, as defined in NMSA 1978, § 60-3A-1 et seq., or to drink any alcoholic beverage in
any public place or private club, or key club, whether operated for profit or not, except
establishments having a license to dispense such beverages by the owner, operator, lessee, or
proprietor thereof.

(Code 1962, § 6-1-4-8)

Sec. 8-119. Possession of marijuana.

(a) Definition of marijuana. Marijuana means all parts of the plant Cannabis Sativa
L., whether growing or not, the seeds thereof, and every compound,
manufacture, salt, derivative, mixture, or preparation of the plant or its seeds. It
does not include the mature stalks of the plant, hashish, tetrahydrocannabinols
extracted or isolated from marijuana, fiber produced from the stalks, oil, or cake
made from the seeds of the plant, any other compound, manufacture, salt,
derivative, mixture or preparation of the mature stalks, fiber, oil, or cake, or the
sterilized seed of the plant which is incapable of germination.

(b) Possession. Unlawful possession of marijuana consists of possessing marijuana
which was not obtained directly from, or pursuant to, a valid prescription or order
of a doctor of medicine who is active in the course of his professional practice, or
as otherwise authorized by law.

(c) Penalty. Any person who violates this section in possession of one ounce or less
of marijuana is, for the first offense, guilty of a petty misdemeanor and shall be
punished by a fine of not less than $50.00 nor more than $100.00 and by
imprisonment for not more than 15 days.

(d) Chemical testing fee. In addition to any other fee or fine, a fee of $75.00 shall be
added to defray the costs of chemical and other analyses of controlled
substances.

(Code 1962, § 6-1-4-9; Ord. No. 626, § 1, 6-26-12)

Sec. 8-120. Aiding an illegal activity.
It is unlawful to:

(1) Be found in any place where gambling or prostitution is being conducted, with
knowledge of such activity.



(2)

Give or attempt to give any signal intended to or calculated to warn or give
warning of the approach of any police officer to any person in or about any
building, trailer, motor vehicle, premises, or establishment used for any illegal
activity or where any illegal activity is being conducted.

(Code 1962, § 6-1-4-10)

Sec. 8-121. Lewd or immoral acts.

It is unlawful to:

(1)

(2)

Frequent, loiter, or be employed, other than as a bartender or waitress, in any
establishment where alcoholic beverages are sold, and engage in the practice of
or for the purpose of soliciting others to purchase alcoholic beverages.

Own or operate any establishment where alcoholic beverages are sold and
knowingly permit the presence in such establishment of any person who violates
the provisions of section 8-121(1).

Knowingly engage in or offer to engage in sexual intercourse for hire.

Enter or remain in a house of prostitution with an intent to engage in sexual
intercourse with a prostitute.

Knowingly hire a prostitute to engage in sexual intercourse.

Knowingly establish, own, maintain, or manage a house of prostitution or
participate in the establishment, ownership, maintenance, or management
thereof.

Knowingly permit any place which a person partially or wholly owns or controls to
be used as a house of prostitution.

Knowingly procure a prostitute for a house of prostitution or for another person.
Knowingly induce another to become a prostitute.
Knowingly solicit a patron for a prostitute or house of prostitution.

Knowingly and indecently expose the private parts or sexual organs of a person
to the public view.

(Code 1962, § 6-1-4-11)

Sec. 8-122. Glue; aerosol spray; abuse or possession for abuse.

(a)

No person shall intentionally smell, sniff or inhale the fumes or vapors from a
glue, aerosol spray product or other chemical substance for the purpose of
causing a condition of or inducing symptoms of intoxication, elation, euphoria,
dizziness, excitement, irrational behavior, exhilaration, stupefaction or dulling of
the senses, or for the purpose of in any manner changing, distorting or disturbing
the audio, visual or mental processes.

No person shall intentionally possess a glue aerosol spray product or other
chemical substance for any purpose set forth in subsection (a) of this section.



(d)

As used in this section, "glue" means what is commonly referred to as plastic or
model airplane cement and includes any cement containing hexane, benzene,
toluene, xylene, carbon tetrachloride, chloroform, ethylene bichloride, acetone,
cyclohexanone, methyl ethyl ketone, methylisobutyl ketone, amyl acetate, butyl
acetate, ethyl acetate, tricresyl phosphate, butyl alcohol, ethyl alcohol, isopropyl
alcohol or methylcellosolve acetate.

The provisions of this section do not apply to any aerosol spray product or other
chemical substance used for legitimate medicinal purposes and obtained either
on a prescription basis or for medicinal purposes by a person over the age of 18.

(Ord. No. 461, § 1, 9-14-98)

Sec. 8-123. Possession, delivery, manufacture or delivery to a minor of drug
paraphernalia prohibited.

(@)

It is unlawful for any person to use or possess with intent to use drug
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, analyze, pack, prepack,
store, contain, conceal, inject, ingest, inhale or otherwise introduce into the
human body a controlled substance in violation of the Controlled Substances
Act. The provisions of this subsection do not apply to a person who is in
possession of hypodermic syringes or needles at the time he is directly and
immediately engaged in a harm reduction program, as provided in the Harm
Reduction Act.

It is unlawful for any person to deliver, possess with intent to deliver or
manufacture with the intent to deliver drug paraphernalia with knowledge, or
under circumstances where one reasonably should know, that it will be used to
plant, propagate, cultivate, grow, harvest, manufacture, compound, convert,
produce, process, prepare, test, analyze pack, prepack, store, contain, conceal,
inject, ingest, inhale or otherwise introduce into the human body a controlled
substance in violation of the Controlled Substances Act. The provisions of this
subsection do not apply to department of health employees or their designees
while they are directly and immediately engaged in activities related to the harm
reduction program authorized by the Harm Reduction Act.

(Ord. No. 463, § 1, 9-14-98)

Secs. 8-124—8-140. Reserved.

ARTICLE V. OFFENSES RELATING TO MINORS [21(39)

Sec
Sec
Sec
Sec

Sec

. 8-141.
. 8-142.
. 8-143.
. 8-144.
. 8-145.

Abandonment and cruelty.

Enticement of child.

Permitting loitering of minors.

Unlawfully assisting minors to obtain alcoholic beverages.

Offenses by children.



Sec. 8-146. Failure of parental responsibility.

Sec. 8-147. Abandonment of dangerous container.

Sec. 8-148. Sale of aerosol spray paint in cans to minors prohibited; possession.
Sec. 8-149. Closing of Ralph Edwards Park.

Sec. 8-141. Abandonment and cruelty.

(a) It is unlawful for the parent of any minor or any person who has been entrusted
with or who has assumed the care of such child to intentionally leave the child or
abandon him under circumstances where there is a possibility the child may
suffer from neglect.

(b) It is unlawful for any parent, guardian, or other person having care or custody of
any child to:
(1) Intentionally cause or permit:
a. The life of such child to be endangered;
b. The health of such child to be injured; or
C. The morals of such child to be impaired.

(3)
(4)

Intentionally place such child in a situation where:

a. The life of such child is endangered;
b. The health of such child is injured; or
C. The morals of such child are impaired.

Willfully torture, torment, or cruelly punish or injure such child.

Willfully or negligently deprive such child of necessary food, clothing, or
shelter.

(Code 1962, § 6-1-5-1)
Abandonment or abuse of a child, NMSA 1978, § 30-6-1.

Sec. 8-142. Enticement of child.

It is unlawful to entice or persuade a child under the age of 16 years to enter a vehicle,
building, room, or secluded place with intent to commit statutory rape, rape of a child, sodomy,
aggravated sodomy, indecent exposure, or abduction and prostitution.

(Code 1962, § 6-1-5-2)
Enticement of a child, NMSA 1978, § 30-9-1.

Sec. 8-143. Permitting loitering of minors.

(a) It is unlawful for the owner or operator of any establishment serving alcoholic



(b)

beverages to permit a person under the age of 21 years to attend, frequent, or
loiter in or about such premises without being accompanied by the parent,
guardian, or legal age spouse of such minor.

Nothing in this article shall be deemed to prohibit the hiring of persons under the
age of 21 years as cooks, busboys, or other help so long as the minor does not
serve or handle any alcoholic beverage.

(Code 1962, § 6-1-5-3)

Sec. 8-144. Unlawfully assisting minors to obtain alcoholic beverages.

(@)

(b)

It is unlawful to:

(1) Aid or assist a person under 21 years to buy, procure, obtain, or to be
served any alcoholic beverage.

(2) Induce any other person to sell, serve, or deliver any alcoholic beverage
to a person under 21 years by actual or constructive misrepresentation of
any facts calculated to cause, or by the concealment of which is
calculated to cause, the person selling, serving, or delivering such
alcoholic liquors to such a minor or to any person for ultimate delivery to
a minor to believe that such minor is legally entitled to be sold, served, or
delivered alcoholic beverages. "Minors," as used in this section, means
persons under 21 years of age.

Nothing in this section shall be deemed to prohibit the consumption of alcoholic
beverages by minors in the presence of their parent or legal guardian or legal
age spouse.

(Code 1962, § 6-1-5-4)

Sec. 8-145. Offenses by children.

It is unlawful for any person:

(1)

(2)

Under the age of 15 years to be in any public or semipublic place without his
parent or legal guardian between the hours of 10:00 p.m. and 5:00 a.m.

Fifteen years of age or over, but under the age of 18, to be in any public or
semipublic place without his parent or legal guardian between the hours of 10:00
p.m. and 5:00 a.m. with the exception of Friday night or Saturday night, at which
time the curfew would not commence until 12:00 a.m. (midnight).

Under the age of 21 years to procure, purchase, attempt to purchase, or
possess any alcoholic beverage.

It is a defense to prosecution under subsection (a)(1) or (a)(2) that the person
was:

(1) On an errand at the direction of the minor's parent;
(2) In a motor vehicle involved in interstate travel;
(

3) Engaged in an employment activity, or going to or returning home from



an employment activity, without any detour or stop;
(4) Involved in an emergency;

(5) On the sidewalk abutting the minor's residence or abutting the residence
of a next-door neighbor if the neighbor did not complain to the police
department about the minor's presence;

(6) Attending an official school, religious, or other recreational activity
supervised by adults and sponsored by the city, a civic organization, or
another similar entity that takes responsibility for the minor, or going to or
returning home from, without any detour or stop, an official school,
religious, or other recreational activity supervised by adults and
sponsored by the city, a civic organization, or another similar entity that
takes responsibility for the minor;

(7) Is an "emancipated minor" as that phrase is defined under New Mexico
Statutory Law.

(Code 1962, § 6-1-5-5; Ord. No. 452, § 1, 9-8-97)

Sec. 8-146. Failure of parental responsibility.

It is unlawful for any parent or legal guardian to knowingly permit his child or ward to
violate any of the provisions of this article.

(Code 1962, § 6-1-5-6)

Sec. 8-147. Abandonment of dangerous container.

It is unlawful to abandon, discard, or to keep in any place accessible to children any
refrigerator, icebox, freezer, airtight container, cabinet, or similar container of a capacity of 1%
cubic feet or more, which is no longer in use, without having the attached doors, hinges, lids, or
latches removed or without sealing the doors or other entrances so as to make it impossible for
anyone to be imprisoned therein