



































Location of wetlands per approved IWWC permit (if applicable)

Location of on-site well and or septic system (if applicable)

Location of any drywells; drains and other erosion control structures and their point of discharge.
Location of any easements located on the property.

S W

Soil and Erosion Control measures to be maintained until all disturbed areas are permanently stabilized.

Sincerely,
David Perkins

e

Zoning Enforcement Officer

Cc Building Inspector
Public Works









" FirstNan  ralph
Last Name: faber
Address Line 1: 30 colburn rd
Address Line 2:
ford
nnecticut
r 06076
umber: 8608741159
Email Address: torquewrench93@gmail.com

Payment Information:

Subtotal: $110.00

Fee Total: $3.03

Total: $113.03

Datetin  09/02/2021 09:57:44























































































The house and lot located at No. 8 Camp Street were subscequently sold to the plaintiffs Robert and Betsy
Turner by warranty deed which referred to the Deilus subdivision map then filed in the Norwalk land records. On
September 8, 1977, the executtix sold the vacant lot No. 61/2, also by warranty deed which referred to the Deilus
map, to Anthony Romano who later conveved a one-half interest to his parmer, Nicholas Spagnuolo. This parcel is
the subject of the present litigation. The new owners, Romano and Spagnuolo, hired their own survevors, to survey
the property in preparation for the commencement of construction on the vacant lot. These survevors based their
survey on the prior Deilus [186 Conn. 35] survey which was the only map on record at the time. While performing
the survey, the owner of the adjacent property on the other side of No. 61/2 Camp Street, Mrs. Katherine Russo
of No. 6 Camp Street, notified the survevors that they had staked the boundary line of No. 61/2 Camp Streer three
feet onto her property. Russo called the survevor's attention to a map of her property previously prepared by her
own survevor, Leo Leonard, and also showed them an iron pin driven into the ground which marked the boundary
line between the two pieces of property. The line which the survevors for Romano and Spagnuolo had staked was
three feet inside her boundary line, marked by the iron pin. The map prepared by Ieonard had not been recorded,

nor was it disclosed to or discovered by Deilus.

Between September 12-14, 1977, and after Russo had informed the survevor hired by Romano and Spagnuolo
of the possible boundary line error, the vacant lot at No. 61/2 was cleared and, after excavation, the concrete slab
was poured and the blocks for foundation walls were erected. Sinee the foundation was placed approximately two
feet inside what Russo claimed was her property line, she obtained an injunction prohibiting further work on No.
01/2 Camp Street. It was eventually determined that Russo's survey was correct and that the Deilus survey was in
error. This error left the fotat No. 61/2 Camp Street with frontage of 46.40 feer and a width of 48.84 feet at the
point 70 feet from the front line of the property, thereby resulting in a violation of the minimum frontage and side

vard setback requirements.

On December 30, 1977, Romano and Spagnuolo applicd to the Norwalk zoning board of appeals [186 Conn.
36] seeking side vard setback and lot width variances in order to allow construction of a two family house. The
applicants claimed hardship in that they "purchased a lot and constructed a foundation in reliance on professional
engineering data” which later proved erroncous, obviously maineaining that they relied on the incorrect Deilus
survey. Many residents opposed this application and the board denied the application on March 16, 1978, because

"no hardship had been shown." *

On April 14, 1978, Romano and Spagnuolo again applied to the zoning board of appeals but only for a
variance of the minimum Jot width requirement, having subsequently decided to move the location of the structure
to avoid the necessity of obtaining a side yard setback variance. This second application also differed from their
first application in that a vadance for only a single family house was sought in the second application. The
applicants justified this second request for a variance on the grounds that "the survevor for the Fstate of Nellie
Hodges created the error, and the parcel is now unbuildable unless the variance is granted.” The board voted on a
motion to deny the application on june 15, 1978, Two members voted in favor of this resolution and three voted

against it. No other action was taken on this second application. *
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In the meantime, Maysie Aussenhofer, the exceutrix of the estate of Nellie | Hodges, was sued in a {186
Conn. 37] rescission action by Romano and Spagnuolo demanding return of the purchase price. As a result, Robert
and Donald Vadas, as beneficiaries of the estate, reacquired the subject property from Romano and Spagnuolo, @
On August 14, 1979, Robert and Donald Vadas applied to the board requesting a variance of the lot width
requirements for the purpose of constructing a single family house. ” The basis upon which the applicants claimed
a hardship was that because of the survevor's error, it would be "unfair to deny the owners the right to construct a
one family house on the parce! of land" hecause, without the variance, the property would be useless. On
September 20, 1979, after hearing similar arguments to those presented at the two previous hearings, the zoning
board of appeals granted the requested variance by a 4-1 vote tinding that "the hardship is an error created

"

originally by a survey conducted by Mr. Deilus ...

The plainuffs are properry owners adjacent to or located within one hundred feet of the subject property. Sce
General Statutes § 8-8. They appealed the decision of the zoning board of appeals to the Superior Court alleging

that the defendant zoning board of appeals acted illegally in reversing its [186 Conn. 38] previous denial of the



variance application ¢ court sustained the plaintiff's appeal finding that the zoning board could not reverse its
previous decision "without a showing of a change in circumstances, and where the hardship was self created and
consisted solely of a financial loss to the defendants Robert and Donald Vadas.” From this judgment sustaining the
plaintiffs' appeal, upon the granting of certification, the defendants Robert and Donald Vadas appealed to this

court.

The defendants have basicallv set forth five claims of error. They argue: (1) that all of the necessary
prerequisites for a variance were established: (2) that denial of the variance would amount to a confiscation of the
property; (3) that the 2 to 3 vote to deny the second application was not a valid denial which would invoke the
"material change in circumstances” test for successive applications; (4) thata 1977 amendment to General Statutes §
8-6 changes prior case law; and (5) that the trial court abused its discretion in substituting its judgment for that of

the zoning board of appeals. Our resolution of the first of these issues is dispositive of this appeal.

The defendant's first claim is that the trial court erred in overruling the zoning board's decision because all of
the prerequisites for the granting of a variance were satisficd. Specifically, the defendants claim that the trial court
erred in finding that the defendant zoning board of appeals acted illegally in granting the variance where the only
hardship shown was self-created and consisted solely of financial loss to the defendants Robert and Donald Vadas.
"A local zoning board has the power to grant a variance under General Statutes § 8-6(3) where rwo basic conditions
are satistied: '(1) the [186 Conn. 39] variance must be shown not to affect substantially the comprehensive zoning
plan, and (2) adherence to the strict letter of the zoning ordinance must be shown to cause unusual hardship

unnecessary to the carrying out of the general purpose of the zoning plan.' Smith v Zoning
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5

Board of Appeals, 174 Conn. 323, 326, 387 A\.2d 342 [[978,." (Footote omitted.) Whittaker v Zoning Board of

Appeals, 179 Conn, 630, 653, 427 N.2d 134611980, The trial court, as part of its holding, found that part two of

this test was not satisfied in that any alleged hardship was self-created. We agree.

In Smith v Zoning Board of Appeals, supra, we stated that "(i)t is well setded thar the hardship must be
different in kind from thar generally affecting properties in the same zoning district, and must arise from
circumstances or conditions bevond the control of the property owner.” 1d., 327, 3837 _\.2d 542, "Where the
hardship involved "arises as the result of a voluntary act by one other than the one whom the variance wilt benefir,

the board may, in the sound exercise of its liberal discretion, grant the variance.” Belknap v Zonine Board of

Spalding v, Board of Zoning Appeals, 144 Conn. 719, 722, 137 A 2d 755 (1957 Devaneviy, Board of Zoning

Appeals, 132 Conn. 537

544, 45 A 2d 828 (1940). The hardship which justities a board of zoning appeals in
granting a vartance must be one that originates in the zoning ordinance; Booe v Zoning Board of Appeals, supra;

cf. Devaney v. [186 Conn. 40] Board of Zoning Appeals, supra; Highland Parls Inc. v, Zoning Board of Appeals,

155 Conn. 40, 43, 229 A.2d 356 ¢[967); and arises direcely out of the application of the ordinance to circumstances
or conditions bevond the control of the party involved. Misuk v, Zoning Board of \ppeals, 138 Coonn. 477, 481, 86

A.2d 180 (1952,; McMahon v. Board of Zoning Appeals. 140 Conn. 453, 442, [0] A 2d 284 (1953); see Berani v,

Zoning Board of Appeals, 160 Conn. Loe, 170, 276 \.2d 780 1970)." Whirtaker v. Zoning Board of Appeals,

supra, 179 Conn. 657 38, 427 \.2d 1346, " '(Sjeltf-inflicted or self-created hardship ... is never considered proper

grounds for a variance.' 2 Yokley, Zoning Law & Practice (3d Fd.) § 15-8, p. 159." Abel v. Zoning Board of

9

Appeals, supra, 172 Conn, 289, 374 N 2d 207 sce Garibaldi v Zonmy Board of \ppeals, 163 Conn. 235, 239, 30

A.2d 743 11972, We have recently addressed the "self-created hardship” exception for variances. In fohnny Cake

3

Inc. v. Zoning Board of Appeals, 180 Conn, 296, 300, 429 A 2d 833 198, we stated that "(w)here the applicant or
his predecessor creates a nonconformity, the board lacks power to grant a variance.” (Emphasis added.) Sce also

Kulak v. Zoning Board of Appeals, --- Conn. ---, --- \.2d ---- (42 Conn.l.J., No. 52, pp. 4, 5) (1981).

The defendants claim that the self-created hardship rule does not apply here because, first, the hardship was
caused by the survevor, Deilus, and not the estate and, sccond, even if the survevor's mistake were imputed to the
estate, it should not be further imputed to them as beneficiaries of the estate. The defendants interpret the self-

created hardship rule as applving onlv to the deliberate conduct or voluntary purchase of the subject property by



the owner. In support of this claim, they point out that neither the executrix nor the defendants[186 Conn. 41]
themselves had knowledge of the defects in the Deilus survey uniil after the injunction was granted to Katherine

Russo.

The fact thart the survevor, Detlus, and not the defendants or the executrix committed the error which resulted
in the hardship is not critical. In Highland Park, Inc. v. Zoning Board of Appeals, supra, an crror was made by a
surveyor or foundation contractor, emploved by the plaintiff corporation, * which caused a house to be constructed

on a lot so that it was positioned in violation of the applicable zoning regulations.
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The zoning board of appeals denied a variance request saving that the condition underlving the appeal was "selt-
g q ving ving
inflicted." The trial court dismissed the appeal. In susraining the trial court upon appeal, we stated that "any

hardship present in the situation is duc to the property owner's own error, or the error of those employed by the

owner, and does not arise from the application of the zoning regulations themselves.”" Id., 135 Conn. 43, 229 \.2d

356

At the time of Deilus' actions, the defendants were the legal owners of the subject property. "On the death of
an owner, title to real estate at once passes to his heirs, subject to being defeated should it be necessary for the
administration of the estate that it be sold by order of the court, and subject to the right of the administrator to
have 'possession, care and control’ of it during the settlement of the estate, unless the probate court shall otherwise
[186 Conn. 42] order.... The administrator does not have title to the real estate; ... his rights in ir ccasc at the

settlement of the estate.” Brill v Ulyey, 139 Conn. 371, 375, 269 A.2d 262 (1974, quoting O'Connor v, Chiascione,

130 Conn. 304, 306, 33 \.2d 336 1943}, In short, an administrator does not have titde to real estate; in case of the

death of the owner, ttle to real estate at once passes to his heirs subject to the right of administranon. O'Connor v,

o, 1

Conn. 161, 168, 14 \.2d 724 (1940,; Blodeer v, Brideepore Cin Trust Co, 115 Conn, [27, 144, 161 A 83 (1932, 3

~ -

Chiascione, supra; see Lundbery v Wovacs, 172 Conn, 229, 2320, 374 A 2d 201 1977 Bowen v Mor:

Locke & Kohn, Conn. Probate Practice § 26. The trial court found that "(this alleged hardship occurred atter the
death of Nellie |. Hodges when the defendants Robert and Donald Vadas acquired titde to the parcel as devisecs
under her will. As beneficiaries of the (¢)state (sic) the subdivision would result in a benefit to them, and they

cannot be treated as innocent victims of the acts of the survevor or fidicuarly (sic) of the estate.”

The hardship, in this case, arose as the result of voluntary acts on behalf of one whom the variance would
benefit and, therefore, was self-creared. See Highland Park, Inc. v. Zoning Board of Appeals, supra; Decr-Glen

Estates v. Board of Adjustment & Appeal, 39 N J.Saper. 380, 121 N.2d 26 (Appd2in1956). ” The voluntary acts

were those of the [186 Conn. 43] exceutrix, ™ for the benetit of the defendants, in employing the errant surveyor,
in seeking to create a two lot subdivision, and in conveying the subdivided No. 8 Camp Street to the Turners so as
to Jeave the defendants with an undersized fot. "' The defendanes cannot now disclaim the consequences of the

executrix's actions when thev were fully aware, as legal owners of the property, of the situation and
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would enjoy anv henefits to be derived. '= The defendants are not without remedy and, in fact, the record indicates

that the estate and [186 Conn. 44] the survevor are presently engaged in litigation. Obviously, any relief obtained by

the estate will accrue to the detendants.

The defendants claim that this result is antfair because they had no knowledge of the errors in the Deilus
sur and the hardship arose trom circur  nces bevond their conrol. However, as between the
detendants, on the one hand, who held legal dtle to the property, and the executrix, who hired the errant survevor
and conveyved the property away, and. on the other hand, the citv of Norwalk, whose zoning regulations have been
violated, the burden must fall on the former two parties. "Personal hardships, regardless of how compelling or how
far bevond the control of the individual applicant, do not provide sufticient grounds for the granting of a

variance.” Garibaldi v. Zoning Board of Appeals, supra, 163 Conn. 239 401 303 \.2d 43, "It is not the function or

responsibility of the board of appeals to seck wavs to extricate (the applicant) from his sclf-created difficulties.” 3

Yokley, Zoning Faw & Practice (4th Ed.) § 21-5.
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Since we find that any hardship was self-created, the zoning board was without power to grant a variance

under any circumstances. Kulak v. Zoning Board of Appeals, supra, 5; Booe v. Zoning Board of Appeals, supra,

“onn. 683, 202 A.2d 245, Therefore, we need not address the defendants’ remaining claims of error.
There is no error.

In this opinion the other judges concurred.

1 Building Zone Regulations of the Citv of Norwalk, Conn., © HIB L0, "Minimum Size of Plor, Width." 7 Am. 1979

2 The total amount of frontage doces not marerially ditfer from the deseription in the deed by which Nellie | Hlodges and her husband acquired

title which stated the frontage measurements as "one hundred feer more or less.”

3 In order to subdivide the property into fwo lots, it was necessary 1o acquire an initial variance from the Norwalk zoning board of appeals
because the existing dwelling house was within the minimum side vard setback distance of six tect from the newly drawn property line. This

variance was granted on July 7, 1977, Zoning Board of Appeals Case No. T7-0707-01 The disposition of 1his variance is not as issue here.
4 Zoning Board of Appeals Case No, "8-0119-01, The vote was 4-1 in favor of denial.

3 Zoning Board of Appeals Case No. 78 U304 t4 Our disposition of this appeal docs not require that we reach the issue raised by the 2o 3
vote on the resolution to deny the application. General Statutes 3 8-7 requires the concurring vote of four members of a zomng board of

appeals to grant a variance.

6 Although the Vadas brief indicates that "rhe executrix of the Tlodges) estate was sued in a rescission action and required to reacquire the lot”
the application filed August 14, 1979, and which is the subject of this appeal lists Romano and Spagnuolo as the "owners)™" and Robert Vadas

and Donald Va

as as the "applicantis).” That application also indicates that after the reseission acuon was brought, the applicants ‘Vadas) filed a
cross complaint against the surveyvor Deilus and that in connection with the lawsuit the applicants "had repaid substantially all of the purchase

price back to Romano and Spagnuole, who soll remain the lepal owners of the properny, subject o the final resolution of the lawsuir.”

~ Robert and Donald Vadas had previously applied tor a similar variance on June 1, 1979, but rhis application was withdrawn after repeated

postponements of the hearing,

% The indisidual plaintiff-appellant in Highland Park was the principal stockholder, dircetor, president and chief exceutive officer of the

corporate appellant, Hishland Park, Inc Sce Heebland Pk, e, s 2Zonine Beard of Apnaals, 135 Conn, 40,42, 229 A 2d 1907 5 see also

Records & Briefs A-467, p. 117

9 In Deer-Glen Tarates v Board of Adjastniens & Appead. 39N ESuper, 3800100 8 24 2260 App e 1956 the court atfirmed the rejection by

the zoning board of appeals of the owner-applicant’s petivon for avariance which claimed rhat the owner's archireer made a mistake in laving

out the building on the premiscs which was practically completed at the time the variance was sought. The court found that the hardship

complained of was "self-imposed” or "self-ereated” and that the owner could not successfully clainy the mistake of the archicect and bis own

negligence as the basis for granting a vanance.

10 The defendants have stated that the exccurrix and, ultimately, the defendants themselves should not be farced to bear the consequences of
the independent contractor’s mistake. In fact, it appears trom the record that neither any party nor the trial court ever mentioned or raised this
issue at trial. We have repeatedly stated thar we will not consider claims of error unless there has been compliance with § 3063 of the Practice
Book. Burritr Murual Savings Bank v. Tucker, --- Conn. -, - X.2d —— (42 Conn.l L No. 41, pp. 13, 155 (1981 Cape v Lacianeg, 174 Conn,
17017374, 384 A0 350 (1978

We note, however, that even if it were established that Derlus was an independent contractor for certain purposcs, it would not preclude a
finding that he was also an agent or employee of the exceutrix for other purposes arising out of the same relationship. See 41 AmJur.2d,

Independent Contractors §6 2, 18; 1 A TR 270§ 20; Restatement (Second?, Ageney § 2(3).

11 We have considered this latter act alone as sufficient justification for denving a varianee application. See Booe v Zonine Board of Appeals,

15] Conn. 081, 202 \.2d 245 11964 .

12 Even if we assume, for these purposes only, that the exceutnin was a "predecessor” of the defendants, under Johnny Cake Inc. v. Zoning
Board of Appeals, supra, we would reach the same conclusion that the defendants are barred from a variance by the self-created hardship rule.
Since it cannot be denied that the executnx voluntanly hired the surveyor, she would be barred from obtaining a variance; see Highland Park,

Inc. v. Zoning Board of Appeals, supra. 1f a predecessor would be barred from obtaining a varfance by his voluntary acts, then his successor

would face a similar situation given the same set of circumstances. See Johnny Cake Ine. v Zoning Board of Appeals, supra, 180 Conan, 300, 4

L 2d 8835 see also Georee F Barnes Land Corporadon v Board of Adjastnent of WA

Aot Townchin, 174 NohSuper S0l 41 ARAESINSEL ]
‘atfirming denial of variance finding clammed hardship was sclf-creared where plainuff's predecessor in ude had caused the nonconformity from

which the plaintiff sought relicf by a variancey.

)
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evidence, the court concludes

and hereby enters judgment as

demolish and remove in its enti

without a zoning or building pe:

IDOCKET NO: TTD-CV-22-6

DAVID PERKINS

RALPH FABER, ET AL.

. INJUNCTIVE RPFTIEF

l

025086-S : SUPERIOR COURT

J.D. OF TOLLAND

AT ROCKVILLE

APRIL 16, 2024

JUDGMENT

After considering all of-all the testimony and exhibits introduced into

that the plaintiff has satisfied its burden of proof

follows:

The defendants shall have sixty (60) days from the date of the judgment to

rely (or bring into full compliance as determined by
the plaintiff) the structure on JO Colburn Road, Stafford, Connecticut,‘ constructed

rmit and depicted in the photographs introduced into

ev

II. CIVIL PENALTIES

dénce as bi(hib‘ité“ S=1and 27:

Co

iss

rate

Civil penalties in the sun
n. Gen. Stat. § 8-12 for the
ance of the cease and desist g
structure at issue on ~ ecem’

of $25 per day.

n of $21,175 are awarded to the plaintiff pursuant to
847 days of zoning violations from the date of the
rder directing the defendants to cease construction of

14,2021t 1gh April 9, 2024 c: 1lated at ¢







DAVID PERKINS, ZONING : SUPERIOR COURT

ENFORCEMENT OFFICER
Vs, . JUDICIAL DISTRICT OF
| TOLLAND
RALPH FABER : JUNE 27, 2022
ET AL

COMPLAINT

1. The Town of Stafford has adopted a comprehensive zoning ordinance which regulates
the use and construction of structures and buildings within the Town of Stafford.

2. The plaintiff David Perkins, Zoning Enforcement Officer has been designated by the
Stafford Planning and Zonihg Commission as the officer having jurisdiction to enforce
the provisions of said zoning -ordinance and to prevent the erection, construction,
alteration, conversion, maintenance or use of any building or structure in violation of
said ordinance.

3. Section 8.1 of the Stafford Zoning Regulations provides that “No structure shall be
erected, expanded, or structurally altered and no land use shall be established until a
permit has been issued.”

4. The defendants Ralph Faber and Norma Faber are the owners of a certain piece or
parcel of land located at 30 Colburn Road in the Town of Stafford.

5. In September, 2021, the defendants began the construction or aJtefation of a garage on
their property at 30 Colburn Road.

pl" " 1 to obtain a permit for col tion was y t
defendants have never received a permit to construct said structures, as reqiu're /
Section 8.1 of the Stafford Zoning Regulations.

AL & MUSKA, L.L.C. 7

. On November 15, 2021, the plaintiff sent to the defendants an email ordering the

ATTORNEYS AT LAW
2 EAST MAIN STREET defendants to stop work on said property.
PO. BOX 22
TAFFORD SPRINGS, CT
06076

JURIS NO. 406173




8. On December 14, 2021, the plaintiff issued a cease-and-desist order ordering the
defendants to cease the reconstruction of the éccessory building on their property. Said
cease-and-desist order was sent by certified mail and received by the defendants on
December 15, 2021.

9. The defendants have not taken an appeal of said cease-and-desist order as provided for
in Connecticﬁt General Statute Sec. 8-7.

10. The defendants have continued to proceed with the construction or alteration of the
structures on their property in violation of Safford Zoning Regulation 8.1 and the cease-

and-desist order.

ADISO & MUSKA, L.L.C.
ATTORNEYS AT LAW
2 EAST MAIN STREET
RO. BOX 22
TAFFQRD SPRINGS, CT
06076

JURIS NO. 406173




WHEREFORE THE PLAINTIFF CLAIMS:

1. A temporary and permanent injunction enjoining the defendants from continuing to
erect, construct or alter the structures at 30 Colburn Road, which is the subject of this
complaint, in accordance with C.G.S. Sec. 8-12.

2. A temporary and permanent injunction ordering the defendants to remove the structures
which has been erected or constructed in violation of the Stafford Zoning Regulations
in accordance with C.G.S. Sec. 8-12. _

3. A judgment for a civil fine in accordance with C.G.S. Sec. 8-12.

4. Such ¢ rerrelief as méy be equitable and appropriate to enforce the provisions of the

Stafford Zoning Regulations.
Dated at Stafford Springs, Connecticut, this 27" day of June, 2022.

THE PLAINTIFF
DAVID PERKINS
ZONING ENFORCEMENT OFFICER

e )
Edward Muska '
His Attorney

apISO & MUSKA, L.L.C.
ATTORNEYS AT LAW
' EAST MAIN STREET
RO. BOX 22
‘AFFORD SPRINGS, CT
0 3

JURIS NO. 406173




STATE OF CONNECTICUT )
) ss. Stafford

COUNTY OF TOLLAND )

Personally appeared, DAVID PERKINS, Zoning Enforcement Officer for the

Town of Stafford, the subscriber, who made oath to the truth of the matters contained in

the aforesaid petition and complaint.

David Perkins

Subscribed and sworn to before me this 27% day of June, 2022.

Edward Muska
Commissioner of the Superior Court

ADISO & MUSKA, L.L.C.
ATTORNEYS AT LAW
2 EAST MAIN STREET
PO, BOX 22
TAFFORD 5PRINGS, CT
06076

JURIS NO. 406173




























































































































































