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Hi Peter,

You asked:

. What are the Town’s legal obligations to property owners having frontage on a Class 3
Road. Should the Town choose to downgrade the road to Class 4, what rights do the property
owners have?

. What obligations does the Town have toward the maintenance of Class 4 Roads if any?
. What is the legal difference between Class 4 Roads and Trails?

You also stated: The Town has a section of roadway that has experienced damaged due to its
proximity to Otter Creek and current repairs/future maintenance are anticipated to be very
expensive. The road serves five property owners (only two dwellings). Under consideration is
the down grade of a portion of the road which provides access only to farm fields and a parcel
controlled by VT Fish and Wildlife from Class 3 to Class 4 or Town Trail.

What responsibilities does the Town have to the farmers and Fish and Wildlife to maintain
access on this Road and do the maintenance requirements differ if it is downgraded to a Trail
rather than a Class 4? Throwing up the road altogether is also an option under consideration,
however, this would result in landlocked parcels and some have expressed interest in continued
recreational access along the ROW.

Obligations for class 4 road generally:
State law makes clear that the town has no duty to maintain class 4 roads. Nineteen V.S.A. §

310(b) provides “Class 4 highways may be maintained to the extent required by the necessity of
the town, the public good and the convenience of the inhabitants of the town ....” Section 711
(b) of Title 19 adds: “Nothing in this section [dealing with the selectboard’s decision on
classification of roads] shall be construed to require a town to maintain a class 4 highway or to
upgrade a highway from class 4 to class 3.”

Whatever maintenance the town chooses to do on class 4 highways, it should adopt a policy. A
policy that is clear to property owners what kind of maintenance a class 4 highway will receive
and when will help protect the town from lawsuits. See the attached VLCT news articles that
explain how the courts will treat maintenance. Also see the attached VLCT model policy for class
4 highways.
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Vermont Supreme Court Upholds Town’s Decisions Regarding Class 4 Highway

In 2002, the Vermont Supreme Court declared that towns have a great deal of discretion to
determine whether and to what extent to maintain class 4 town highways. Town of Calais v. Cty.
Road Comm rs, 173 Vt. 620 (2002). The court based its decision on the difference in the way
that Vermont statute addresses class 1, 2, and 3 highways compared to the way it addresses class
4 highways. Whereas a town “shall keep its class 1, 2, and 3 highways and bridges in good and
sufficient repair during all seasons of the year,” the town’s class 4 highways “may be maintained
to the extent required by the necessity of the town, the public good and the convenience of the
inhabitants of the town.” 19 V.S.A. 8 310. As the court noted in the Calais case, however, the
town’s discretion regarding its class 4 highways is not unlimited; decisions must be made
pursuant to the town policy and may not be arbitrary or discriminatory.

The court had occasion to revisit its Calais decision in the recent case of Demarest v. Town of
Underhill, 2016 VT 10. The case involved Town Highway 26, a class 4 highway in the Town of
Underhill. In the years since 2010 when the highway was reclassified to class 4, the town did
only periodic maintenance to the roadbed and its underlying culverts. Not satisfied with the
extent of this maintenance, several landowners with property on the highway requested that the
county road commissioners intervene pursuant to 19 V.S.A. 88 970 et seq. and require that the
town repair the road. Those statutes give commissioners the authority in certain cases to order a
town to make highway repairs if they deem necessary. In the Demarest case, the commissioners
did in fact order the Town of Underhill to provide maintenance and repair of TH26 and to
replace five of the highway’s culverts to the tune of $68,000. The town opposed the
commissioners’ order and appealed it first to the superior court and then to the Vermont Supreme
Court.

The latter court found that the county road commissioners had overstepped their authority by
imposing their own set of standards for Underhill’s class 4 highways. In fact, the only issue that
the commissioners should have reviewed was whether the town had acted in a way that was
discriminatory or which constituted “an arbitrary abuse of authority.” Otherwise, the
commissioners should have “respect[ed] the Town’s discretion” in applying its own class 4
highway policy. “It is not for this Court to consider the merits of the Town’s justification or
reasoning, or that the trial court agree with the Town’s decision or analysis. Our decision in
Calais requires only that the Town based its decision on the standards and principles in its
highway policy, if consistent with § 310(b), and that its decision was not arbitrary or applied in a
discriminatory fashion.” Since the plaintiffs in Demarest offered no evidence of an arbitrary or
discriminatory purpose, the court found that there was no basis to intervene regarding
Underhill’s TH26.

The decision in the case emphasizes the need for every town to adopt and adhere to a class 4
highway policy. Although the court did not go so far as to require such policies, it made it
abundantly clear that town decisions regarding class 4 roads are more likely to sustain legal
challenges if those decisions are based upon written town policies. For towns that do not already
have such policies, the VLCT Municipal Assistance Center has developed a Model Class 4
Highway and Trail Policy, which is available at
http://www.vlct.org/assets/Resource/Models/Model-Class-4-Highway-and-Trail-Policy-




http://www.vlct.org/assets/Resource/Models/Model-Class-4-Highway-and-Trail-Policy-2015.pdf



2015.pdf. Towns may customize the policy to include more specific provisions about
maintenance and repairs. For instance, the Calais Town Policy states that the town will only
provide minimal summer maintenance and that other maintenance and repairs of class 4
highways are generally the responsibility of the adjacent landowners. For more information
about these types of provisions, or for assistance in drafting or reviewing a Class 4 Road policy
for your town, please contact MAC at info@vlct.org.

The Demarest case is archived at
https://www.vermontjudiciary.org/LC/Supreme%20Court%20Published%20Decisions/op15-
248.pdf.

Sarah Jarvis, Staff Attorney 11
VLCT Municipal Center



http://www.vlct.org/assets/Resource/Models/Model-Class-4-Highway-and-Trail-Policy-2015.pdf
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GUIDANCE FOR CLASS 4 MODEL HIGHWAY POLICY



Town highways are under the general supervision and control of the selectboard of the town in which they are located. The selectboard has the authority to regulate or restrict the use of highways. 19 V.S.A. §§ 303, 304. The term “highway” in Vermont law includes all public roads and bridges. 19 V.S.A. § 1(12). Class 4 town highways are town highways that are not categorized as class 1, 2, or 3. 19 V.S.A. § 302(a)(4).



Class 1, 2, and 3 highways must be kept “in good and sufficient repair during all seasons of the year.” 19 V.S.A. § 310(a). On the other hand, a town is not required to regularly maintain its class 4 highways and may therefore exercise discretion in doing so. Town of Calais v. County Road Com’rs, 173 Vt. 620 (2002). The law allows that class 4 highways “may be maintained to the extent required by the necessity of the town, the public good and the convenience of the inhabitants of the town.” 19 V.S.A.§ 310(b).



While a selectboard has the discretionary authority to manage and control its class 4 town highways regardless of whether it has a class 4 highway policy, that discretion is not unlimited and a policy helps ensure that decisions made are not arbitrary or applied in a discriminatory fashion. Accordingly, VLCT recommends that every town communicate to its residents how it will deal with its class 4 highways by adopting a class 4 highway policy. Town decisions regarding class 4 roads are more likely to sustain legal challenge if those decisions are based on a written town policy. See e.g. Demarest v. Town of Underhill, 2016 VT 10.



A town policy is a statement about how town officials will make decisions and conduct internal town operations; a policy does not create legally enforceable obligations and requirements.[footnoteRef:1] Nevertheless, a policy can be a very useful document because it clearly defines town standards and sets reasonable expectations for maintenance, repair, and use. Even with a policy, towns need to be diligent in ensuring that their decisions regarding class 4 highway maintenance and reclassification are consistently administered.  [1:  This is in contrast to an ordinance which becomes local law once it is duly-adopted (according to statutory process), and therefore may be enforced according to the enforcement provisions contained in that ordinance.] 




Town’s allowing private individuals to maintain class 4 highways should require an access permits pursuant to 19 V.S.A. § 1111. This statute requires that any individual or corporation seeking to occupy or alter any part of a municipal right of way must first obtain a permit from the Selectboard. The VLCT MAC Model Town Highway Access Policy and accompanying forms will help municipalities formalize the access permit process that is required by 19 V.S.A. § 1111. It is essential that every municipality establish a permitting process, including rules and regulations that set forth any required construction standards and conditions that must be complied with before an access permit may be issued. The model Access Policy is available at https://www.vlct.org/resource/highway-access-policy-model-and-guidance. 



Customizing this Model Policy

Your town is responsible for editing this document so that it reflects the practices and

policies adopted by your town in conformance with federal and state requirements.

Opportunities for customization are bracketed and marked with italic text. Guidance text marked in bold should be removed before adoption.



This model policy has been developed for illustrative purposes only. VLCT makes no express or implied endorsement or recommendation of any policy, nor does it make any express or implied guarantee of legal enforceability or legal compliance, nor does VLCT represent that any policy is appropriate for any particular municipality. Your legal counsel should review any proposed public records policy before adoption. Contact the Municipal Assistance Center for information about our legal review service at 1- 800-649-7915 or info@vlct.org.
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TOWN OF __________________

CLASS 4 HIGHWAY POLICY



1.	Purpose.

The purpose of this Policy is to define the standards by which the Town will maintain its class 4 highways and to set reasonable expectations for the use of those highways. 



2.	Definitions:



"Highway" shall mean a public road or highway that is classified as class 1, 2, 3, or 4 for purposes of receiving state aid.



"Class 4 highways" are all other highways not falling under definitions of class 1, 2, or 3 highways. Class 1, 2, and 3 highways are defined for the purpose of receiving state aid and are passable with a pleasure vehicle on a year-round basis.



"Selectboard" shall mean the Selectboard of the Town of ___________.



"Town" shall mean the Town of ___________.



“Right of Way Permit” or “Permit” shall mean a permit authorized by the Selectboard for access to a Town highway pursuant to 19 V.S.A. § 1111.



3.	Maintenance by the Town.

a.	[Guidance: Insert language here regarding the Town's summer maintenance policy, if one exists. If no such policy exists, the following language can be used and customized as necessary:] The Town shall not provide any summer maintenance of class 4 highways except to the extent required by necessity and the public good and convenience of the inhabitants of the Town and when staff and financial resources allow. Such work will in no way obligate the Town to perform any additional maintenance or repairs of any nature. 



b.	[Guidance: Insert language here regarding the Town's summer maintenance policy, if one exists. If no such policy exists, the following language can be used and customized as necessary:] The Town shall not provide any winter maintenance on class 4 highways except to the extent required by necessity and the public good and convenience of the inhabitants of the Town and when staff and financial resources allow. Plowing by private parties shall only be allowed with an advance permit agreed to by the Selectboard pursuant to Section 4 of this Policy. Any winter plowing of a class 4 highway granted by the Selectboard to parties other than a municipality shall not nullify the snowmobiling privileges under 23 V.S.A. § 3206(b)(2).



4.	Maintenance and Right-of-Way Access of Class 4 Highways.

a.	Any person who wishes to perform or arrange for the repair, maintenance, improvement, restoration, or installation on a class 4 highway may do so only after receiving a signed right of way permit from the Selectboard. Permission for repair, maintenance, improvement, restoration, or installation shall be given in accordance with 19 V.S.A. § 1111 [insert “and the Town’s Highway Access Policy” if the Town has adopted such a policy]. 

[Guidance: The VLCT MAC Model Town Highway Access Policy and accompanying forms will help municipalities formalize the access permit process that is required by 19 V.S.A. § 1111. The Model is available at https://www.vlct.org/resource/highway-access-policy-model-and-guidance.]

 

[Guidance: Sections “b.” and “c.” below should only be used if the Town has not adopted a Town Highway Access Policy as described above.]

b.	All work within the highway right-of-way shall be in conformance with current Town highway specifications and the highway shall be left in as good as or better condition than when permission was granted. In addition, the Selectboard may attach any or all of the following conditions to the Permit:

		i.	Posting of a surety bond or damage deposit with the Town in an amount that reflects reasonable estimates of repairs that may be necessary in the event of noncompliance with the provisions of this Policy or permits conditions issued for the project;



		ii.	Supervision by the Road Commissioner or Highway Foreperson; and



		iii.	Any other reasonable conditions as deemed necessary.



c.	By submission of an application for a Right of Way Permit the applicant agrees to bear all costs associated with the work on the highway, that all the requirements for signage, work safety, and public safety required by law or reasonable prudence will be adhered to in connection with the work done under the Permit, and that all work will be done in conformance with the Permit. The applicant also agrees that the applicant and the applicant's agents shall not hold the Town responsible for any claims or injuries which may arise out of the work, and agrees to indemnify and hold the Town harmless against legal liability for any and all damage, loss or claim associated with the work.



5.	Control. The Selectboard shall exercise control of class 4 highways to ensure their integrity as public rights-of-way by means which may include, but are not limited to, the following:

	a.	establishment of vehicle weight limits;

	b.	prohibition or restriction of use by motorized vehicles;

	c.	imposition of requirements for temporary permit for heavy equipment access which may include a stipulation that any highway damaged will be repaired by or at the expense of the user, or posting of bond or other security to guarantee that repairs are made; either or both of which may be required as a condition of any permits;

	d.	establishment of speed limits; and

	e.	granting permission to pent a Town highway. 



6.	Change in Classification.

	a.	It is the policy of the Selectboard to discourage the reclassification and/or upgrading of class 4 highways. However, upon receipt of a petition filed pursuant to 19 V.S.A. § 708, the Selectboard will consider a request to alter, reclassify or discontinue a class 4 highway.



	b.	Reclassification or discontinuance will be done in accordance with 19 V.S.A. §§ 708-717. A decision to alter, reclassify or discontinue a class 4 highway will only be made in situations where the Selectboard determines that the public good, necessity, and convenience of the inhabitants of the Town require such action.



c.	The Selectboard may require that the cost of upgrading a class 4 highway to a class 3 highway will be borne by those seeking the change in classification.



d. 	Pursuant to 19 V.S.A. § 708(b), a class 4 highway need not be reclassified to class 3 	merely because there exists within the Town one or more class 3 highways with 	characteristics similar to the class 4 highway.



7.	Highway Closure. No class 4 or other highway of any class may be intentionally closed by a gate or traffic otherwise impeded by other obstruction. 19 V.S.A. §§ 1102, 1111(b). The Selectboard may grant permission to an adjoining landowner to enclose pent roads by erecting stiles, unlocked gates, and bars in the places designated. 19 V.S.A. §§ 304(a)(5), 1105. The Selectboard may restrict the use of a highway in accordance with 19 V.S.A. § 1110 and 24 V.S.A. § 2291(4).



8.	Compliance with Other Regulations. This policy is intended to supplement state law and local ordinances. All other ordinances and policies adopted by the Town shall remain in full force and effect.





Adopted by the Selectboard this __ day of _______, 20___.





______________________________



______________________________



______________________________



______________________________



______________________________

Class 4 Model Policy & Guidance	November 2018	5

image1.png







image2.png







image2.jpeg

VERMONT LEAGUE
OF CITIES (- TOWNS fp:








Superior Court Reverses Selectboard’s Highway Reclassification Decision

At issue in the case of Fitzgerald vs. Town of Ira, No. 503-9-16 Rdcv (2017), was the
reclassification of two roads in the Town of Ira, Vermont. Following a voter-backed petition by
town residents to reclassify the roads, the Ira Selectboard held a hearing and determined that it
was in the “best interest of the Town” to reclassify both roads from class 3 to class 4. A
landowner appealed to the Rutland Superior Court, which reversed the selectboard’s decision as
“arbitrary.” Although the case is a superior court decision not binding on municipalities
statewide like a Vermont Supreme Court decision would be, the case is nonetheless a good
reminder that selectboards need to do more than just make bare statements in their
reclassification decisions, and instead provide factual support and some amount of rationale for
those decisions.

The town highways that the selectboard reclassified, Khale and Fish Hill roads, each branch off
from a main through-route and each lead to a single home (according to Google Maps).
Practically speaking, reclassifying the two roads to class 4 would have minimized the Town of
Ira’s duty to maintain and plow the roads. This is because towns are not generally required to
maintain class 4 town highways, pursuant to 19 V.S.A. § 310(b). Landowner and plaintiff Mark
S. Fitzgerald, whom one could wager resides in one of the two homes located off Khale Road or
Fish Hill Road — and preferred to keep the town plowing his road — appealed the selectboard’s
decision to the superior court. The plaintiff argued that the town “failed to make the required
finding that the reclassification was required by the public good, necessity, and convenience of
the inhabitants of the municipality.”

Fitzgerald appealed to the superior court through Rule 75 of the Vermont Rules of Civil
Procedure. Generally, these types of appeals to the superior court from a municipal board receive
deferential treatment. This means that the superior court will confine its review of a selectboard’s
decision to questions of law, “and consideration of evidentiary questions is limited to
determining whether there is any competent evidence to justify the adjudication.” In other words,
the superior court will not reverse a selectboard’s decision just because they disagree with it, but
will focus on whether a town adhered to the statutory process and made a reasonable
determination based on the facts presented at the hearing.

In the case of Khale and Fish Hill roads, even with this deferential standard of review, the court
nonetheless sided with the plaintiff. The court explained that although the selectboard’s decision
briefly discussed plowing, maintenance, and potential savings to the town, “nowhere in the
decision does the board offer any explanation whatsoever about why the classification is in the
public good or in the best interest of the town.”

As a good example showing why a reclassification of a road is in the best interests of a town, the
superior court referenced a Vermont Supreme Court case upholding another selectboard’s
reclassification decision. In Ketchum v. Town of Dorset, 2011 VT 49, The Dorset Selectboard
reclassified a road based on the rationale that snow removal was unsafe, and importantly, this
rational was supported by factual findings that road crew vehicles had slid off the road in the
past.





In contrast, with respect to Khale and Fish Hill roads, the court made it clear that the Ira
Selectboard’s decision failed to contain “any facts” that supported reclassifying these roads to
class 4 from class 3. As a result, the superior court concluded that the decision was “arbitrary,”
reversing the reclassification of the two roads back to class 3.

Beyond the takeaway from this case that highway reclassification decisions must contain
rationale accompanied by supporting facts (a requirement generally applicable to any municipal
board’s quasi-judicial decision) there is, in addition, a standard that selectboards must
specifically address relevant to reclassification determinations. This standard requires that a
selectboard find that the laying out, altering, reclassifying, or discontinuing of a road is in “the
public good, necessity, and convenience of the inhabitants of the municipality.” 19 V.S.A. § 710.
The word “necessity” is defined in 19 V.S.A. § 501(1) as:

a reasonable need which considers the greatest public good and the least inconvenience
and expense to the [town] and to the property owner. Necessity shall not be measured
merely by expense or convenience to the [town]. Necessity includes a reasonable need for
the highway project in general as well as a reasonable need to take a particular property
and to take it to the extent proposed.

That same law further directs that when determining “necessity,” a selectboard must consider all
of the following factors:

« adequacy of other property and locations;

« quantity, kind, and extent of cultivated and agricultural land which may be taken or rendered
unfit for use, immediately and over the long term, by the proposed taking;

« effect upon home and homestead rights and the convenience of the owner of the land;

 effect of the highway upon the scenic and recreational values of the highway;

« need to accommodate present and future utility installations within the highway corridor;

* need to mitigate the environmental impacts of highway construction; and

 effect upon town grand lists and revenues.

Note that the superior court in Fitzgerald vs. Town of Ira did not specifically address or
enumerate the “necessity” factors, either because the plaintiff failed to raise the issue or because
the court found other means to reverse the selectboard’s decision in that case. Nonetheless,
selectboards still must consider each relevant “necessity” factor in order to ensure effective
decisions less susceptible to reversal by a court.

For further analysis of what it means to be in the “public good, necessity, and convenience of the
inhabitants of the municipality,” please read the VLCT News Reprint article “Vermont Supreme
Court Overturns Selectboard’s Highway Decision,”
http://www.vict.org/assets/Resource/LRN/2015/LRN-selectboard-highway-decision-

overturned.pdf.

The Fitzgerald vs. Town of Ira case is currently not published online but is available at the Civil
Division of the Rutland Superior Court.
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Carl Andeer, Staff Attorney |
VLCT Municipal Assistance Center






Bridges and Culverts on Class 4 highways:
Unfortunately, the answer isn’t clear from statute. VLCT can see arguments for both sides: i.e.,

1) that a town must maintain class 4 bridges and culverts to a reasonable extent, even if the
town doesn’t maintain the highway generally, or 2) a town has no obligation to maintain class 4
bridges and culverts where the town doesn’t maintain class 4 highways.

To support the argument that a town must reasonable maintain class 4 bridges and culverts,
we’ve looked to 19 V.S.A. § 302(a)(5), which states, with regard to trails, that towns “shall not be
responsible for any maintenance including culverts and bridges,” which carries the negative
implication that towns are responsible for maintaining culverts and bridges on class 4 highways.

On the other hand, in reviewing the statutory scheme as a whole, it makes little sense that the
State would mandate a town to maintain bridges and culverts on a class 4 town highway but
make the maintenance of the highway itself discretionary. This interpretation could lead to, in
our opinion, an irrational result of having rutted, muddy, unmaintained class 4 highways with
new culverts and bridges. This interpretation is supported further when you read other
provisions of Title 19. While 19 VSA Section 310(a) states that class 1-3 “highways and bridges
shall be maintained .. .,” in contrast, 19 V.S.A. Section 310(b) omits the word bridges: “Class 4
highways may be maintained to the extent required by the necessity of the town, the public
good and the convenience of the inhabitants of the town, or may be reclassified using the same
procedures as for laying out highways and meeting the standards set forth in section 302 of this
title.” 19 V.S.A. § 310(b). The silence in 19 V.S.A. § 310(b) with respect to bridges implies that
towns are not responsible for maintaining bridges on class 4 highways. Additionally, 19 V.S.A. §
985 provides that towns will be liable for personal or property damage caused “by reason of the
insufficiency or want of repair of a bridge or culvert which the town is liable to keep in repair.”
This implies that there are bridges and culverts for which the town is not liable to repair (i.e.,
those on class 4 town highways and trails). Finally, because the term “highway” includes “rights-
of-way, bridges, drainage structures, signs, guardrails”, 19 V.S.A. § 1(12), it would follow that if a
town is not responsible to maintaining class 4 highways, then that would include both the
bridges and culverts that are a part of it.

In light of the statutes, we think a town’s obligation to maintain the bridges and culverts on its
Class 4 roads is discretionary. To the best of my knowledge however this is an issue of first
impression, i.e. there is no published court decision addressing the issue directly and therefore
if, e.g., there are residents that live on a class 4 highway and their only way to access their
homes is over a class 4 highway bridge that is in need of repair, | would consult with the town
attorney before making a decision to refuse to repair the bridge.

Trails:
Trails are not considered to be highways and towns are clearly not responsible for their

construction, maintenance, repair or safety, including culverts and bridges along them. 19 V.S.A.
§§ 302(a)(5), 310(c). A legal trail is still a right of way of the municipality, and like all other town



highways and rights of ways, the town can still regulate it: e.g., the adjoining landowners have
no right to obstruct the right of way, or to put up or remove a bridge on the trail.

Reclassification process:
Whether the town reclassifies or discontinues (throws up) a highway, it must follow the process

as laid out in Title 19. This starts at section 708 “petition” and continues:
https://legislature.vermont.gov/statutes/chapter/19/007. | can provide more information on
reclassification if you'd like. I've attached another VLCT news article on some standards for this
process.

Throwing up a road:
Throwing up a road wouldn’t necessarily result in a landlocked parcel. The law says that if a

town discontinues a road, the selectman can make it a trail OR the state can designate it as a
trail. Otherwise, the right of way will belong to owners of the adjoining lands and “if it is located
between the lands of two different owners, it shall be returned to the lots to which it originally
belonged, if they can be determined; if not, it shall be equally divided between the owners of
the lands on each side.” 19 VSA Section 7775.

Obligation to fish and wildlife:
Unless the town has some agreement for their access or access standards, their standards are

the same as the other owners. In short, the town can choose to reclassify to class 4, or trail, or
throw up the road, and property owners on these roads can argue at the reclassification
hearings/process (as describe above) that the town shouldn’t do so. They may also appeal the
selecboard’s decision to superior court.

Regards,

Carl Andeer

Staff Attorney I, Municipal Assistance Center
Vermont League of Cities and Towns
802.229.9111

vict.org
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