It is expected that a Quorum of the Personnel Committee, Board of Public Works, and Common Council will be
attending this meeting: (although it is not expected that any official action of any of those bodies will be taken)

CITY OF MENASHA
BOARD OF APPEALS
Third Floor Council Chambers
140 Main Street, Menasha
OCTOBER 10, 2011
3:00 PM

AGENDA

A. CALL TO ORDER
B. ROLL CALL/EXCUSED ABSENCES

C. MINUTES TO APPROVE
1. Board of Appeals, 2/10/09

D. COMMUNICATION
1. Information from League of Wisconsin Municipalities on Zoning Boards of Appeal

E. ACTION ITEMS
1. Appointment of Chairman
2. Request for Variance, Daniel L. Gueths, W7255 Manitowoc Road, Menasha

F. ADJOURNMENT

"Menasha is committed to its diverse population. Our Non-English speaking population and those with disabilities
are invited to contact the Menasha City Clerk at 967-3603 24-hours in advance of the meeting for the City to
arrange special accommodations."


http://www.cityofmenasha-wi.gov/COM/Clerk/Board_of_Appeals/2011/BOA%20Minutes%202-10-09.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Board_of_Appeals/2011/League%20Info%20on%20ZBA.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Board_of_Appeals/2011/Gueths%20Appeal.pdf�

CITY OF MENASHA
BOARD OF APPEALS
Third Floor Councit Chambers
140 Main Street, Menasha
February 10, 2009
MINUTES

. CALL TO ORDER
Meeting called to order by Chairman Kiein at 11:00 a.m.

. ROLL CALL/EXCUSED ABSENCES
PRESENT: Comm Eckstein, Koslowski, Klein
ALSO PRESENT: CA/HRD Brandt, AP Beckendorf, Clerk Galeazzi,
Kevin & Julia LeNoble, Leon Church, Cathy & Marty Pavich

. MINUTES TO APPROVE
1. Board of Appeals, 9/24/08

Moved by Comm. Koslowski, seconded by Comm. Eckstein to approve minutes
Motion carried on voice vote.

. ACTION ITEMS
1. Request for Variance, Kevin and Julia LeNoble, 533 Broad Street

Clerk Galeazzi reported public hearing notice was properly noticed. It was published
in the local newspaper and sent to property owners within 100 feet of subject property.

CA/HRD Brandt explained to the Commissioners they act on the evidence and testimony
presented at foday's hearing.

CA/HRD Brandt swore in the people that would be speaking in front of the Board.

AP Beckendorf explained staff's reason for not allowing the variance. She presented

a map of a section of the City showing other properties with a similar lot size of the
applicants. Granting the variance could adversely impact public interest by creating a
precedent. Staff feels the applicants have other options for a new garage on the ot in a
manner that complies with all requirements of the zoning ordinances.

Leon Church, Sweetwood Builders. He has explored other options with the LeNobles.
Part of the lot is in the flood plain, which limits their options.

Kevin LeNoble, 533 Broad Street, explained the property was vacant when they
purchased it a few years ago. Adding an attached garage would increase the value
of the property.

Cathy Pavich, 529 Broad Street. She remodeled her property in 2003 and revised

the original pians for a garage to stay within the requirements of the zoning ordinances.
They have lived with the restriction. Also, if the variance is granted the width between
their garage and the LeNoble’s garage would be reduce which could cause a safety
issue.
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D.

E.

ACTION ITEMS, Cont'd
1. Request for Variance, Kevin and Julia LeNoble, 533 Broad Street, cont'd

Julia LeNoble, 533 Broad Street, explained they are required to purchase flood
insurance as the current garage is located in a floodplain. Building an attached
garage will not block the neighbor's view of the water. She showed pictures to the Board.

Marty Pavich, 529 Broad Street. Concerned with safety, mainly fire. Allowing to
build so close to lot line would limit width between structures, which may cause
limited access to the back of his property. Mr. Pavich showed the Board pictures

of the twao properties.

Commissioners asked guestions.

Moved by Comm. Koslowski, seconded by Comm. Klein to deny variance.
Discussion
Moved on roll call 3-0.

ADJOURNMENT

Moved by Comm. Eckstein, seconded by Comm. Koslowski to adjourn at 11:46 a.m.
Motion carried on voice vote.

Respectfully submitted by
Deborah A. Galeazzi, City Clerk
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Press Releases A city or village zoning board of appeals abuses its power if it routinely
grants zoning variance requests. A zoning board may grant a zoning
variance request only in limited circumstances and only when the applicant
Refund Policy provides evidence that proves they have met all of the legal criteria for a

requested variance.

Advertising

The Urban Alliance
o There are three main criteria that a variance applicant must satisfy:
Legacy Communities unnecessary hardship, a unique property condition and no harm to the
public interest.
in Legal:
The Wisconsin Supreme Court recognizes two types of zoning variances
that may be granted by a zoning board: area variances and use variances.

Legal Services State ex rel. Ziervogel v. Washington County Bd. of Adjustment, 2004 W

i.egal Articles 23, 269 Wis. 2d 549, 676 N.W.2d 401. However, these terms are not

Caption defined by state law. Consequently, this is a critical area for local action to
define the terms in the local zoning code because case law establishes

FAG separate unnecessary hardship tests for use and area variances.

Municipal Attorneys . i .

Institute Program A use variance applicant must show that they will have no reasonable use

of the subject property without the requested variance. Ziervogel, 269 Wis.
2d at para. 31. This is an extremely difficult burden to satisfy and rightly so.
A use variance is effectively a rezoning of property to allow a land use that

Search the governing body of a municipality already determined is incompatible
with other uses in the zoning district and risks great changes in
..... G neighborhood character.
1@ Fuli Sit
" This Secti An area variance applicant must show that "compiliance with the strict letter
D s aection

of the restrictions governing area, setbacks, frontage, height, bulk or

Search Tips density would unreasonably prevent the owner from using the property for
a permitted purpose or would render conformity with such restrictions
unnecessarily burdensome.” Snyder v. Waukesha County Bd. of

Printer-friendly Vession Adjustment, 74 Wis, 2d 468, 247 N.W.2d 98 (1976). Thus, it is not enough

that an area variance applicant show that a zoning regulation prevents or
burdens their planned activity. They must show by competent evidence that
the regulation unreasonably prevents or unnecessarily burdens the
activity.

All zoning variance applicants must also show that the alleged unnecessary
hardship is due to a unique property condition. Snyder, 74 Wis. 2d at 479.
This phrase is not defined by statute but court decisions establish that it
means a special physical feature of the property (soil conditions, steep
slope, wetland, etc.) that is not shared by nearby land. See Arndorfer v.

http:/fwww lwm-info.org/index.asp?Type=B_BASIC&SEC={CA50B44B-42DF-4C36-B2... 10/4/2011
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Sauk County Bd. of Adjustment, 162 Wis. 2d 246, 258, 469 N.W.2d 831
(1991). More importantly, if a variance applicant fails to prove the existence
of a unigue property condition and a connection between the condition and
the hardship, even if the hardship is great, a zoning board has no power to
grant the requested variance.

Finally, all variance applicants must show that the requested variance will
not be contrary to the public interest. Arndorfer, 162 Wis. 2d at 256. This
criteria requires the zoning board to consider the purposes of the ordinance
at issue and determine “whether the relief requested is consistent with the
public interest such that the variance should be granted, or whether a
variance would subvert the purpose of the zoning restriction {o such an
extent that it must be denied.” Ziervogel, 269 Wis. 2d at para. 34.
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Zoning Boards of Appeal

By Daniel M. Olson, Assistant Legal Counsel

zoning board of appeals
A(ZBA) occupies an impor-
tant role in municipal land use
policy. ZBAs possess substan-
tial land use power including
the ability to review other land
use decisions, grant zoning vati-
ances and, in some communi-
ties, approve special exceptions/
conditional uses. These ZBA
decisions have the potential to
impact land use activity for de-
cades or even generations since
zoning variances are transfer-
able from one owner to the next
without any future govemment

approval, Accordingly, it is im

portant that local government officials
have some working knowledge of
ZBAs, ZBA powers and the ZBA deci-
sion process.

ZBA MeMBERSHIP AND ORGANIZATION

Cities and villages that enact zoning
regulations must by ordinance provide
for the appointment of a ZBA.! State
law further directs that a ZBA shali
consist of five members appointed by
the mayor or village president subject
to confirmation of the city council or
village board and that the mayor or
village president shall designate one of
the members as chairpersen.z

In addition to regular members, two
alternates must be appointed to the
ZBA.3 However, unlike regular ZBA
members, ZBA alternate appointments
are not subject to confirmation by the
municipal governing body4

ZBA alternates serve only when a
member of the board refuses to vote

because of conflict of interest or when

a meniber is absent and, of course, in
the case of the second alternate to sim-
ilar circumstances with respect to the
first alternate.? And, based on League

opinion, ZBA alternates cannot serve
to fill permanent vacancies on the
board since vacancies in regular board
positions must fitled by appointment of
the mayor/village president, subject to
council/viliage board confirmation.®

There are no statutory qualifications
for regular or alternate ZBA members
in Wisconsin, which gives governing
bodies significant discretion as to ZBA.
member qualifications. Nonetheless,
the 1960 League publication, Zomning
Boards of Appeal: A Manual on Their
Powers and Duties with Suggested
Rules of Procedure, aptly states that:
“members of the board should be per-
sons whose decisions will not be influ-
enced by personal interest and who are
not subject to political pressures.”7

Both regular and alternate ZBA mem-
bers serve three-year terms and there
is no limit on the number of terms that
can be served.® Given that state law
does not establish any qualifications
for service, ZBA membership gqualifi-
cations are probably a matter of local
affairs and government, Therefore, a

Zoning Boards of Appeal
contined on page 450

. Wis. Stat. sec. 62.23(7)(e).

B

lages pursuant to sec. 61.35.
Id.
. League Opinion - Zoning 364,
. Wis. Stat. sec. 62.23(7){(e)2.
Id.

oV kW

. Wis. Stat. sec. 62.23(7)(e)2, which is applicable to vil-

7. Accordingly, even though no state law or court deci-

sion specifically states that elected members of a

municipal governing body member may not serve
on their ZBA, this guideline suggests that they
should not since “political pressures” are a funda--
mental feature of an elective office.

8. Wis. Stat. sec. 62.23(7)(e)2.
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city or village probably has general or
home rule authority to enact an ordi-
nance limiting the number of {erms a
person may serve on the ZBA

ZBA members are public officials, As
public officials, they must comply with
the state ethics law for government
officials which prohibits official action
or use of their office for personal gain
or the benefit of an immediate family
member or an organization with which
they are associated. 10 Moreover, like
all other public officials, ZBA mem-
bers are subject to criminal penalties
for bribery, self-dealing and miscon-
duct in office.

Powgrs

Although vested with others, a Wis-
consin ZBA is typically viewed in light
of three main statutory powers:

1. To hear and decide appeals
where it is alleged there is error
in any order, requirement, deci-
sion or determination made by
an official in the enforcement of
Wis. Stat. sec. 62.23 or of any or-
dinance adopted pursuant thereto;
and

2, To authorize upon appeal in
specific cases such variance from
the terms of the ordinance as
will not be contrary to the public
interest, where, owing to special
conditions, a Hteral enforcement

of the provisions of the ordinance
will result in practical difficulty or
unnecessary hardship, so that the
spirit of the ordinance shall be ob-
served, public safety and welfare
secured, and substantial justice
done; and

3. To hear and decide special
exception fo the terms of the or-
dinance upon which such board is
required to pass under such ordi-
nance. 1 ‘

ADMINISTRATIVE APPEALS

Despite the somewhat broad language
in Wis, Stat. sec., 62.23(7)e)7, granting
ZBAs power to review alleged errors
in other zoning decisions, the statute
does not authorize ZBA review of ev-
ery kind of zoning or land use regula-
tion decision made in a city or village.
Rather, it is well-established that the
power only extends to administrative
decisions,

To ensure the proper exercise of its
administrative review authority, it is
critical for ZBAs to focus on the char-
acter of the decision that it is asked to
review, not the person or body making
the decision since administrative deci-
sions can be made by local govern-
ment bodies that exercise both admin-
istrattve and legislative functions.

In Brandt v. Pewaukee Town Board, 12
the Wisconsin Supreme Court held that
the applicant for a nonconforming use
permit had a right, under the town’s
zoning ordinance, to appeal the deci-

sion to the board of appeals. In con-
cluding that the town board was acting
as an administrative officer whose
decision the applicant had a right to
appeal, the court explained that:

It makes no difference that the
decision is one by an adminis-
trative body or an administra-
tive single officer. The admin-
istrative decision is the subject
of the grievance and the sub-
ject of the appeal. We think the
board of appeals had jurisdic-
tion under the ordinance and
should have exercised it.13

Interpretations of state zoning law or
a local zoning code by a city or vil-
lage zoning administrator are certainly
administrative decisions appealable to
a ZBA. A building inspector decision
based upon sec. 62.23 or a focal ordi-
nance adopted under sec. 62.23 is also
an administrative decision appealable
to a ZBA. Administrative decisions of
a plan commission are also appealable
to a ZBA.14

On the other hand, a plan commission
decision to recommend amendment of
a zoning ordinance or a city council
decision to deny a rezoning petition is
a quasi-legisiative or legistative deci-
stons. Accordingly, although made
pursuant to sec. 62.23 or a local ordi-
nance adopted pursuant to sec. 62.23, a
ZBA has no power to review them,

Although the ZBA may reverse or af-
firm, wholly or partly, or may medify
a prior decision, its powers are gener-

9. See League Opinion - Commissions 176.
10. See Wis. Stat. sec, 1959(1)(c)1. and 2.

11, Wis. Stat. sec. 62.23(7)e)7.

12. 15 Wis2d 6, 112 N\W.2d 157 (1961).

13. Id. at 9-10.

14. See League Opinion - Zoning 410 (Plan commission denial of development project approval may be appealed to

ZBA).
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ally limited to determining whether

or not the official or body making the
administrative decision complied with
applicable state or local zoning law.
Accordingly, unless specifically vested
with additional power by local ordi-
nance, a ZBA has no authority to grant
or deny an appeal based on its inter-
pretation of local subdivision regula-
tions, state groundwater regulations or
any other non-zoning law. > The sole
function of 2 ZBA in the exercise of
its administrative appeal function is to
determine whether a zoning enforce-
ment decision was authorized or sup-
ported by sec. 62.23 or the applicable
local zoning ordinance.

ZONING VARIANCES

Variance power is probably a ZBA’s
most notorious authority. Notably, this
power is exclusively vested in a ZBA
by state law and cannot be transferred
to a plan commission or other munici-
pal bedy by local ordinance. 16

Unless otherwise specifically vested
with additional variance power by
local ordinance, a ZBA only has au-
thority to grant zoning variances, not
subdivision or other non-zoning vari-
ance relief. 17 Moreover, a ZBA’s zon-
ing variance power cannot “legalize”
an unauthorized encroachment by one
private property owner upon the land
of another.

Almost forty years-ago, the Wisconsin
Supreme Court defined a variance by
distinguishing it from a conditional
use as follows:

‘While a variance authorizes a
particular property owner o
use his property in a manner
which is prohibited by the or-
dinance when not to be able to
do so would be a hardship, a
conditional use allows him to
put his property to a use which
the ordinance expressly pez-
mits when certain conditions
have been met. !

Zoning law makes an additional dis-
tinction between types of variances.
Area variances provide an increment
of relief (normaily small) from 2
dimensional zoning restriction such
as building height or setback.20 Use
variances give a landowner approval
to put a property to an otherwise pro-
hibited use.?!

In order to grant a variance, a ZBA
must make three essential findings:

1. the proposed variance will not be
contrary to the public interest;

2. the property has a special condi-

tion and

Zoning Boards of Appeal
continued on page 452

USE POWER.

15. See Grear Lakes Tanning Co. v. Milwaukee, 250 Wis. 74 (1947).

16. See League Opinion - Zoning 386.
17. See League Opinion - Platting 147,
18. See League Opinion - Zoning 394,

19. State ex rel. Skelly Oil Co. v. City of Delafield, 58 Wis. 2d 695, 701, 207
N.W.2d 585 (1973) (citations omitted).

20. State ex rel. Ziervogel v. Washington County Bd. of Adjustment, 2004 W1
23, para. 23, 269 Wis. 2d 549, 676 N.W.2d 401.

21, M.
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3. the special condition creates an
unnecessary hardship.22

Other legal comments have discussed
variance standards in some detail, so
full comment will not be repeated
here.2? However, the critical role of
the “special condition” element in the
variance standard is worth highlight-
ing.

The term “special condition” is not
defined in state iaw. Accordingly, its
meaning has been left in large part

for the courts to define. As part of this
process, the Wisconsint Supreme Court
has exchanged “special condition” for
comparable phrases such as “unique
condition affecting the land” in its de-
cisions. 24

Proof of a “special condition™ or
“unique condition affecting the fand”
is the key to every variance request.25
Whether phrased as a “special condi-
tion” or “unique condition affecting
the property” or “hardship unique to
the property,” the meaning is the same;

the hardship for which either area or
use variance relief is sought must flow
from a property condition that is not
common to neighboring properties. 20

It is also important to note the potency
of use variances as compared to rezon-
ings. Like rezoning, a use variance
authorizes different land use than pre-
viously allowed. However, unlike re-
zoning, a use variance is not subject to
future legistative modification. Instead,
since zoning variances with the land,

a use variance essentiaily grants a
permanent use classification protected
from legislative action.2’

Finaily, it should be noted that indis-
criminate approval of zoning variances
by a ZBA damages public faith in gov-
ernment. A ZBA that routinely grants
zoning variances to people who do not
legally qualify communicates to the
public that zoning regulations adopted
by publicly elected governing bodies
are worthless laws that can be ignored.
The practice also says that govern-
ment approvals are for sale since the
only requirement for variance approval
from a ZBA that never says no is pay-

ment of the variance application fee.
Finally, such behavior conveys disdain
for the general public since the public
hearing a ZBA must hold for each
variance request is a fraud if the vari-
ance will be granted despite any public
testimony. To avoid these results, a
ZBA must faithfully follow and apply
the applicable variance law {o every
application.

SPECIAL EXCEPTIONS (CONDITIONAL
Uszs)

In an early conditional use case, the
Wisconsin Supreme Court noted that
the terms “special exception” and
“conditional use” are interchange-
able.28 More recently, the Wisconsin
court of appeals found a similar inter-
changeability between the ferms “spe-
cial use” and conditional use.”#?

Nonetheless, there is no legal require-
ment that conditional use and special

exception mean the same thing in ev-
ery zoning code. The sec. 62.23(7)a)
zoning power “easily incorporates the
granting or denial of conditional use

permits.”w Thus, zoning codes might

22. See State v. Trudean, 139 Wis. 2d 91, 110, 408 N.W.2d 337 (1987).

23. See e.g. Olson, Daniel M. “Zoning Variances in Wisconsin: The Ziervogel Decision- Deja Vu All Over Again- With a
Twist,” the Municipality, May 2004. League of Wisconsin Municipalities. pp. 153-163.

24. See Arndorfer v. Sauk County Bd, of Adjustment, 162 Wis. 2d 246, 256, 469 N.W.2d 831 (1991).

25. One legal commentator suggests that a strict and consistent application of the uniqueness requirement “could help
alleviate the wholesale and improvident granting of variances that has resulted in a crazy-quilt pattern of ad-hoc
zoning — the antithesis of zoning according to a comprehensive plan — that now characterizes some communi-

26.
27,

28.
29,

30.
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ties.” Osborne M. Reynolds, “The Unique Circumstances Rule in Zoning Variances — An Aid in Achieving Greater
Prudence and Less Leniency,” 31 Urb. Law. 1, 148 (1999).

See Arndorfer, 162 Wis. 2d at 256,

Although the Wisconsin court of appeals indicated in Goldberg v. City of Milwaukee Bd. of Zoning Appeals, 115 Wis.
2d 517, 523 and fn. 6, that a mumicipality should be able to revoke a zoning variance, revocation of a use variance is
very untikely given that a valid use variance probably prevented an unconstitutional taking of property.

State ex rel. Skelly Oil Co., Inc. v. City of Delafield, 58 Wis. 2d 695, 702, 207 N.W.2d 585 (1973).

See Delta Biological Resources, Inc. v. Board of Zoning Appeals of City of Milwaukee, 160 Wis.2d 903, fn. 10, 467
N.W.2d 164 (Ct. App. 1991).

Town of Cedarburg v. Shewczyk, 2003 W App 10, para. 16, 259 Wis.2d 818, 656 NN'W.2d 491.
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have both conditional uses, based on
62.23(7)(a), and special exceptions,
based on 62.23(7)e)i.

While a ZBA is statutorily authorized
to issue special exceptions, state law
also allows cities and villages to vest
special exception/conditional use
authority in their city council/village
board or plan commission.?! There-
fore, unlike zoning variance power,
special exception authority is not the
exclusive domain of a ZBA.

In communities where the ZBA does
not issue conditional use/special
exception approvals, a particularly
significant conditional use or special
exception enforcement issue for ZBA’s
is whether a conditional use or special
exception decision is an administrative
decision subject to ZBA review. This
enforcement issue arises in Wisconsin
because the cases regarding the ap-
pealabilify of conditional use/special
exception decisions to a ZBA do not
consistently treat such decisions as
administrative.

In League of Woman Voters v. Outaga-
mie County, 3% the Wisconsin Supreme
Court held that a county board zon-
ing committee’s decision to grant a
conditional use permit to a developer
under the county’s shoreland zoning
ordinance constituted a decision by

an “administrative official” in the en- -

forcement of the ordinance and, there-

fore, aggrieved parties had a statatory
right to appeal the decision to the
county zoning board of adjustment.33
Likewise, in Stare ex rel. Brookside
Poultry Farms, Inc. v. Jefferson Coun-
ty Bd. of Adjustment,>* the Court held
that persons who were aggrieved by a
county hoard committee conditional
use permit decision, but who did not
appear at the committee’s hearings,
were entitled to appeal the decision to
the board of adjustment. Finaily, the
Court’s rulings in two cases involving
plan commission decisions, Nodell
Investment Corp. v. City of Glendale>>
and Master Disposal v. Village of
Menomonee Falls,30 implicitly sup-
port ZBA review of conditional use/
special exception decisions.

There are two contrasting decisions
that suggest conditional use/special
exception decisions are not adminis-
trative. The first is Town of Hudson

v. Hudson Town Bd. of Adjustment”,
wherein the court of appeals conclud-
ed that 62.23(7)(e) did not authorize

a town zoning board of adjustment

to review a town board, exercising
village board powers pursuant to
60.10(2)(c) and 60.22(3), decision to
deny a conditional use permit because
the town board was not an administra-
tive “officer.” The other is Magnolia

Zoning Boards of Appeal
contintied on page 434

31. Wis. Stat. sec. 62.23(7)(e).

32. 113 Wis.2d 313, 334 N.W.2d 887 (1583).

33. The right to appeal in that case was granted by sec. 59.99(7)(a), which is
identical in relevant language to sec. 62.23{7)e)7.

34. 131 Wis.2d 101, 388 N.W.2d 593 (1984).

35. 78 Wis.2d 416, 254 NNW.2d 310 (1977).

36, 60 Wis.2d 653, 211 N,W.2d 477 (1973),

37. 158 Wis.2d 263, 461 N.W.2d 827 (Ct. App. 1990).
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Tiwp, v, Town of Magnolia,38 in which
the court of appeals concluded that the
statutory counterpart to 62.23(7)(e) for
towns not exercising village powers,
59.694(7)(a), “plainly does not apply
to appeals from the decisions of a town
board granting or denying a condi-
tional use permit because a town board
is not an ‘administrative official.™

The inconsistent treatment of condi-
tional use/special exception decisions
by Wisconsin courts produces some
uncertainty about whether a condi-
tional use or special exception deter-
mination is an administrative decision
subject to ZBA administrative review.
Nonetheless, the greater weight of
authority appears to be that a condi-
tional use/special exception decision is
administrative in nature and, therefore,
subject to ZBA review on appeal.

ZBA DEcCIsIONS

While a ZBA decision in a particular
matter involves a number of proce-
dural or substantive consideration,
three warrant specific comment here:

impartiality, deliberation and voting,
and findings

Impartiality

A ZBA is not a court and is not bound
by the same technical rules of legal
procedure applicable in traditional
courts. ZBA proceedings are less
formal. However, judicial acceptance
of ZBA informality should never be
considered a free pass to deliberately
or irresponsibly ignore legal require--
ments. A ZBA is a “quasi-judicial”
body>? and, as such, a ZBA and all of
its members must comply with statu-
tory, constitutional and common law
legal requirements that ensure a fair
decision,

An essential requirement of consti-
tutional or common Jaw procedural
fairness is an impartial decisionmaker,
The most elaborate ZBA hearing is a
meaningless sham if ZBA members
are biased in favor of or against an ap-
plicant or any other party.

The Wisconsin Supreme Court noted
that zoning decisions are particularly
vulnerable to bias due to the localized
nature of the decisions and the fact that
zoning decisions are made by officials

drawn from the immediate area. !
Bias can distort judgment and lead

to decisions not founded on facts or
rational analysis.‘” Accordingly, ZBA
members need to recuse themselves
when they are biased and when there
is an impermissibly high risk of bias.#2

At its core, impartiality demands neu-
trality. This duty to neutrality imposes
significant limitations on the legally
permissible conduct of Wisconsin ZBA
memmbers and associated officials.

Wisconsin law supports the proposi-
tion that a ZBA member may not cont-
municate to the ZBA in support of an
applicant and then participate in the
applicant’s proceeding.43 Likewise, an
attorney cannot be both an advocate
for a ZBA party (i.e., the munic?aiity)
and legal advisor for the ZBAA

ZBA members simply cannot take
sides in a matter they are deciding.
They cannot represent the municipal-
ity, or the applicant without violating
their duty to impartiality. A ZBA and
its members operate only to fairly
apply facts to the law that it is em-
powered to consider, without favor or
preference.

38. 2005 WL App 119, 284 Wis. 2d 361, 701 N.W.2d 60.

39, See State v. Kenosha County Bd. of Adjustment, 218 Wis. 2d 396, 415-16, 577 N.W.2d 8§13 (1998) (“when a Board of
Adjustment acts on application for a variance, it acts in a quasi-judicial capacity.”) and Schalow v. Faupaca County,
139 Wis. 2d 284, 289, 407 N.W.2d 316 (Ct. App. [987) {“In acting on an application for a variance, a board of ap-
peals or adjustment acts in a quasi-judicial capacity.”)

40, See Marris v. City of Cedarburg, 176 Wis, 2d 14, 25, 498 N.W.2d 842 (1993).

41, See id. at 25-26.
42. Seeid. at 25.

43, See Keenv. Dane Ctv. Bd, of Supervisors, 2004 W1 App 26, 269 Wis. 2d 488, 676 N.W.2d 154 (Letter in support of
permit application that was written by a member of county zoning committee and subinitted to zoning committee
acting on application evidenced an impermissibly high risk of biag).

44. Nova Services, Inc. v. Village of Saukville, 211 Wis, 2d 691, 565 N.W.2d 283 (Ct. App. 1997) (Village attomey who
acted as prosecutor and decision maker in hearing to consider ordering group home to cease operations violated
group home operator’s procedural due process rights).
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Deliberation and Voting

Omnce evidence has been received and
the public hearing closed, a ZBA must
make a decision. In all ZBA cases, it
is well established that applicants have
the burden of proof and must provide
all necessary evidence to show they
satisfy the applicable legal standard. If
not, the ZBA has no authority to grant
the requested relief.

A ZBA’s decision must be based

on credible evidence in the hearing
record.*> ZBA decisions based on
speculation or information that is not
in the record will not be sustained by a
reviewing court.

While a ZBA hearing must be in open,
there is authority for ZBA deliberation
in closed session.*® However, the au-
thority for closed session deliberation
is very limited and only applies if the
ZBA hearing would “possess charac-
teristics common to adversarial pro-
ceedings.“‘w Since the vast majority
of ZBA hearings lack such characteris-
tics, very few ZBA hearings are likely
to qualify, which means deliberation in
an open session, '

In 20035, the Wisconsin Legislature
changed the voting requirements for
ZBAs to allow. ZBA decisions by a
simple majority of a qu{)rum.48 Asa
result, current law allows 3 members
{a quorum) of a five-member ZBA to
issue decisions. Thus, two votes in fa-
vor of or against a requested variarice

can be sufficient to decide a matter
heard by only three ZBA members.

Notably, the law provides that a ZBA
“may” take action by a majority of
members present; it does not require
that ZBA decisions be made in such
instances. Therefore, a ZBA can adopt
provisions in their bylaws to require a
greater number of votes for a decision.

Findings

Wis. Stat. sec. 62.23(7)e}10. provides
that judicial review of a ZBA may

be commenced “within 30 days after
the filing of the decision in the office
of the board of appeals.” Thus, some
form of written determination from

a ZBA is required, but there is no
statutory requirement that this written
determination confain a detailed state-
ment of findings.

Nonetheless, a ZBA decision com-
prised only of conclusory statements
that an applicant does or does not meet
the relevant criteria is insufficient. A
decision with such declarations does
not provide any evidence that a ZBA
actually evaluated any evidence in the
hearing record. Accordingly, such a
decision fails to show whether a ZBA
exercised its will or its judgment,

To demonstrate that it exercised its
judgment, a ZBA must provide more
than simple conclusions, Instead, the
ZBA st specify, either orally on the
record or in a written decision, the par-
ticular reasons why an applicant has or

has not met each statutory or ordinance
criteria for the relief requested ¥
Otherwise, the ZBA’s decision will be
deemed an impermissible exercise of
its will, rather than a valid exercise of
judgment.

CONCLUSION

ZBA members hold substantial power
to shape land-use policy in cities and
villages. ZBA variance approvals are
practically permanent, Moreover, ZBA
administrative review and special
exception/conditional use decisions
can affect the quality of life in com-
munities and neighborhoods for many,
Many years.

Meanwhile, every person who meets
their burden of proof for the ZBA re-
lief they seek should receive it. But,
those who do not, should not.

Nonetheless, ZBA decisions are dif-
ficult. Land use matters are frequently
dynamic and complex, not routine.
Moreover, ZBA members will often
know the land owners, neighbors or
applicants personally. Therefore, it is
essential that every ZBA decision be
based on a fair and impartial process,
rest on credible evidence, and be stated
with sufficient specificity, not only to
ensure the integrity of the zoning ordi-
nance but the credibility of the ZBA.

Zoning 508 &

45. See Schalow v. Waupaca County, 139 Wis. 2d 284, 289, 407 N.W.2d 316 (Ct. App. 1987).
46, Wis, Stat. sec. 19.85(1){a} authorizes closed session deliberation “concerning a case which was the subject of any ju-

dicial or quasi-judicial trial or hearing before that governmental body.”
47. See State ex rel. Hodge v. Town of Turtle Lake, 180 Wis.2d 62, 74, 508 N.W.2d 603 (1993).

48, Wis. Stat. sec. 62.23(7)c)3m

49. See Lamar Central Qutdoor;, Inc. v. Board of Zoning Appealis of the City of Milwaukee, 2005 WI 117, 284 Wis. 2d 1,

700 N.w.2d 87.
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criteria enumerated apply to the variance requested. Please address each statement; use additional sheets

if necessary.
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Provide evidence demonstrating that the purpose of the variance is not based exclusively upon a desire

togncrease the value or income potential of the property:
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Property Owner: S @
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City'of Menasha e Department of Community Development

ﬁﬁ%ﬁﬁgﬁw

To: Zoning Board of Appeals
From: Kara Homan, AICP, Principal Planner
Date: October 4, 2011

RE: Variance Request for W7255 Manitowoc Road

OVERVIEW

Property Address. 7255 Manitowoc Road

Property Owner: Daniel L. Gueths

Property Zoning: C-1 — General Commercial District

Surrounding Zoning. R-1 — Single Family Residential to the North and South; C-1 —
General Commercial to the East and West.

Variance Requested: Section 13-1-29(f)(5); Minimum Rear Yard of 10 Feet.
Requesting that there be no setback, thus allowing for a zero ot line.

Reason for Variance: To allow Mr. Gueths to divide his property and business as a
means of facilitating a sale.

REGULATIONS FOR GRANTING A VARIANCE

Per Chapter 13-1-153(d), the Zoning Board of Appeals must find the following five items
to be true prior to granting a variance:

1) Hardship to the Property Owner due to Physiographical Considerations

2} Unique Property Conditions

3) Exclusive Desire to Increase Property Value or Income

4) Will Not be Detrimental to the Neighborhood

5) Will not Undermine the Spirit of the Zoning Code

Please see the enclosed copy of the municipal code for more detailed information on
each of these items; the entire text of each item is also included in the discussion below.

ANALYSIS OF VARIANCE REQUEST

Below is staff's analysis of each of the five required items per Chapter 13-1-153(d) as
they pertain to the variance reguested by Mr. Gueths.

140 Main Street e Menasha, Wisconsin 54952-3151 e Phone (920) 967-3650 e Fax (920) 967-5272

www cityofmenasha-wi.gov



1. Hardship to the Property Owner due to Physiographical Considerations

SEC 13-1-163(D)1: “Denial of variation may result in hardship to the property
owner due fo physiographical consideration. There must be exceptional,
extraordinary or unusual circumstances or conditions applying to the lot or parcel,
structure, use or intended use that do not apply generally to other properties or
uses in the same district and the granting of the variance would not be of so
general or recurrent nature as fo suggest that the Zoning Code should be
changed.”

ANALYSIS: The current and intended use for the site is as a storage locker
facility; no maodifications or additions to the site are planned, thus there are no
physiographic barriers to even consider. The land is flat and the lot is
rectanguiar in nature. The parcel has a suitable building envelope that would not
prevent any future re-development of the site.

Not granting this variance to allow the property and building to be split thus
creating a "zero lot line” at the rear lot line would not preciude the property from
continuing in its current use.

In addition, there are several other options for Mr. Gueths to accomplish the
division of his building for the purpose of facilitating a sale. These include 1)
creating a condominium; or 2) creating two separate building by eliminating
storage units within 10 feet of a new rear yard lot fine.

2. Unique Property Conditions

SEC 13-1-183(D)2: The conditions upon which a petition for a variation is based
are unique to the property for which variation is being sought and that such
variance is necessary for the preservation and enjoyment of substantial property
rights possessed by other properties in the same district and same vicinity.

ANALYSIS: Their variance is not required to preserve the current use and
enjoyment of the property. As stated above, the property is flat and rectangular
in nature, and faces the same zoning regulations (e.g. rear yard setback
requirements) that other similarly zoned properties are subject to. Granting the
variance is not required for preservation and continued use as a Storage Locker
facility.

3. Exclusive Desire to Increase Property Value or Income

SEC 13-1-153(D)3: The purpose of the variation is nof based exclusively upon a
desire to increase the value or income potential of the property.

ANALYSIS: It appears as if the primary reason for requesting the variance is to
allow for a prospective buyer to purchase a portion of the building, thus
increasing income for Mr. Gueths. Mr. Gueths states in his application that
dividing the building in a way that is compliant with the zoning code (e.g. creating
two separate buildings) would “only hurt the property value and there would be a
ioss of income, and the demolition costs.”



4. Will Not be Detrimental to the Neighborhood
SEC 13-1-153(D)4: The granting of the variation will not be detrimental to the
public welfare or injurious to the other property or improvements in the
neighborhood in which the property is located.

ANALYSIS: Although the proposed use will remain the same, should the two
newly created lots and parts of the storage lockers ever be in different ownership,
the south part of the property may require access onto Jeffrey drive, thus
substantially increasing traffic and noise in what is currently a quiet residential
neighborhood.

3. Will not Undermine the Spirit of the Zoning Code
SEC 13-1-153(D}5: The proposed variation will not undermine the spirit and
general and specific purposes of the Zoning Code.

ANALYSIS: Approving the proposed variance would undermine the rear yard
setbacks of the C-1 General Commercial District (Sec 13-1-29) of the zoning
code, by setting a precedent that variances to setbacks can be granted for
reasons other than those aflowed for in Chapter 13-1-153(d) of the City Code.

STAFF RECOMMENDATION

Staff recommends the variance, as requested, be denied by the Board of Zoning
Appeals. Per the analysis presented above, staff believes that of the five required items
to be met prior to granting a variance, none have been satisfied.



City of Menasha « Office of the City Clerk

City of Menasha
Board of Zoning Appeals
Public Hearing

A Public Hearing will be held by the Board of Zoning Appeals on October 10, 2011 at
3:00 p.m. in the City Hall Council Chambers, 140 Main Street, Menasha, W1 to hear the
appeal of Dantel L. Gueths, for the property at W7255 Manitowoc Road, Menasha, WI.

The applicant is requesting to split parcel 7-000012-00 (W7255 Manitowoc Road,
Menasha, W1} into two parcels. Absent a variance, this action would create two lots that
would not have a 10 foot rear yard setback as required in the C1 General Commercial
zoning district.

All interested persons objecting to or supporting this appeal are requested to be present.
Written comments may be considered by the Board.

Deborah A, Galeazzi
City Clerk

Run: Sept. 30, 2011
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ARTICLEL

Appeals

SEC. 13-1-150 APPEALS TO THE ZONING BOARD OF APPEALS.

(a)

(b)

()

113094

SCOPE OF APPEALS. Appeals to the Board of Appeals may be taken by any person
aggrieved or by any officer, department, board or bureau of the City affected by any decision
of the administrative officer. Such appeal shall be taken within thirty (30) days of the
alleged grievance or judgment in question by filing with the officer(s) from whom the appeal
is taken and with the Board of Appeals a notice of appea! specifying the grounds thereof,
together with payment of a filing fee as may be established by the Common Council. The
officer(s) from whom the appeal is taken shall forthwith transmit to the Board of Appeals all
papers constituting the record from which action the appeal was taken.

STAY OF PROCEEDINGS. An appeal shall stay all legal proceedings in furtherance of

the action appealed from, unless the officer from whom the appeal is taken certified to the

Board that, by reason of facts stated in the certificate, a stay would, in his opinion, cause

immediate peril to life or property. In such cases, proceedings shall not be stayed otherwise

than by a restraining order which may be granted by the Board of Appeals or by a court of
record on apphication, on notice to the officer from whom the appeal is taken and on due
cause shown.

POWERS OF ZONING BOARD OF APPEALS. In addition to these powers enumerated

elsewhere in this Code of Ordinances, the Board of Appeals shall have the following powers:

(1) Errors. To hear and decide appeals where it is alleged there is error in any order,
requirement, deciston or determination made by the Zoning Administrator or
Building Inspector.

(2) Variances. To hear and grant appeals for variances as will not be contrary to the
pubiic interest where, owing to practical difficulty or unnecessary hardship, so that
the spirit and purposes of this Chapter shall be observed and the public safety,
welfare and justice secured. Use variances shall not be granted.

(3) Interpretations. To hear and decide application for imterpretations of the zoning
regulations and the boundaries of the zoning districts after the City Plan Commission
has made a review and recommendation.

(#4) Substitutions. To hear and grant applications for substitution of more restrictive
nonconforming uses for existing nonconforming uses provided no structural
alterations are to be made and the City Plan Commission has made a review and
recommendation. Whenever the Board permits such a substitution, the use may not
thereafter be changed without application.

5 Unclassified Uses. To hear and grant applications for unclassified and unspecified
uses provided that such uses are similar in character to the principal uses permitted in
the district and the City Plan Commission has made a review and recommendation.

(6) Temporary Uses. To hear and grant applications for temporary uses, in any district
provided that such uses are of a temporary nature, do not involve the erection of a
substantial structure and are compatible with the neighboring uses and the City Plan
Commission has made a review and recommendation. The permit shall be
temporary, revocabie, subject to any condition required by the Board of Zoning
Appeals and shall be issued for a period not to exceed twelve (12) months.
Compliance with all other provisions of this Chapter shall be required.




(7 Permits. The Board may reverse, affirm wholly or partly, modify the requirements
appealed from and may issue or direct the issue of a permit.

SEC. 13-1-151HEARING ON APPEALS.

The Board of Appeals shall fix a reasonable time for the hearing, cause notice thereof to be
published in the official newspaper not less than seven (7) days prior thereto, cause notice to be
given to the appellant or applicant and the administrative officer(s) appealed from by regular mail or
by personal service not less than five (5) days prior to the date of hearing. In every case involving a
variance, notice shall also be mailed not less than five (5) days prior to the hearing of the fee owners
of records of all land within one hundred (100) feet of any part of the subject building or premises
involved in the appeal.

SEC. 13-1-152DECISIONS OF BOARD OF APPEALS.

{(a) TIME FRAME. The Board of Appeals shall decide all appeals and applications within
thirty (30) days after the public hearing and shall transmit a signed copy of the Board's
decision to the appellant or applicant and the Zoning Administrator.

(b) CONDITIONS. Conditions may be placed upon any zoning permit ordered or authorized
by this Board.

(c) VALIDITY. Vanances, substitutions or use permits granted by the Board shall expire
within six (6) months unless substantial work has commenced pursuant to such grant.

SEC. 13-1-153VARIATIONS.

(a) PURPOSE.

(1) A request for a variance may be made when an aggrieved party can submit proof that
strict adherence to the provisions of this Zoning Code would cause him undue
hardship or create conditions causing greater harmful effects than the initial
condition. A variance granted to a nonconforming use brings that use into
conformance with the district and zoning requirements.

(2) The Board of Appeals may authorize upon appeal, in specific cases, such variance
from the terms of the Zoning Code as will not be contrary to the public interest,
where owing to special conditions a literal enforcement of the provisions of the
Zoning Code will result in unnecessary hardship and so that the spirit of the Zoning
Code shall be observed and substantial justice done. No variance shall have the
effect of allowing in any district uses prohibited in that district, permit a lower degree
of flood protection that the flood protection elevation for the particular area or permit
standards lower than those required by state law.

(3) For the purposes of this Section, "unnecessary hardship” shall be defined as an
unusual or extreme decrease in the adaptability of the property to the uses permitted
by the zoning district which 1s caused by facts, such as rough terrain or poor soil
conditions, uniquely applicable to the particular piece of property as distinguished
from those applicabie to most or all property in the same zoning district.

(b) APPLICATION FOR VARIATION. The application for variation shall be filed with the

Zoning Administrator. Applications may be made by the owner or lessee of the structure,

113054



land or water to be affected. The application shall contain the following information:

(H Name and address of applicant and all abutting and opposite property owners of
record.

(2) Statement that the applicant is the owner or the authorized agent of the owner of the
property.

(3) Address and description of the property.

(4) A site plan showing an accurate depiction of the property.

5) Additional information required by the City Plan Commission, City Engineer, Board
of Zoning Appeals or Zoning Administrator.

(&) Fee receipt in the amount of Two Hundred Twenty-five Dollars ($225.00).

(c) PUBLIC HEARING OF APPLICATION. The Board of Appeals shall conduct at least
one (1) public hearing on the proposed variation. Notice of such hearing shall be given not
more than thirty (30) days and not less than ten (10) days before the hearing in one (1} or
more of the newspapers in general circulation in the City of Menasha, and shall give due
notice to the parties in interest, the Zoning Administrator and the City Plan Commission. At
the hearing the appellant or applicant may appear in person, by agent or by attorney. The
Board shall thereafter reach its decision within thirty (30) days afler the final hearing and
shall transmit a written copy of its decision to the appellant or applicant, Zoning
Administrator and Plan Commission.

(d) ACTION OF THE BOARD OF APPEALS. For the Board to grant a variance, it must
find that:

{1) Denial of variation may result in hardship to the property owner due to
physiographical consideration. There must be exceptional, extraordinary or unusual
circumstances or conditions applying to the lot or parcel, structure, use or intended
use that do not apply generally to other properties or uses in the same district and the
granting of the variance would not be of so general or recurrent nature as to suggest
that the Zoning Code should be changed.

(2) The conditions upon which a petition for a variation is based are unigue to the
property for which variation is being sought and that such variance is necessary for
the preservation and enjoyment of substantial property rights possessed by other
properties in the same district and same vicinity.

(3) The purpose of the variation is not based exclusively upon a desire to increase the
value or income potential of the property.

(4) The granting of the variation will not be detrimental to the public welfare or injurious
to the other property or improvements in the neighborhood 1n which the property is
located.

(5) The proposed variation will not undermine the spirit and general and specific
purposes of the Zoning Code.

(e) CONDITIONS. The Board of Appeals may impose such conditions and restrictions upon
the premises benefitted by a variance as may be necessary to comply with the standards
established in this Section.

SEC. 13-1-154 REVIEW BY COURT OF RECORD.

Any person or persons aggrieved by any decision of the Board of Appeals may present to a court of
record a petition, duly verified, setting forth that such decision is illegal and specifying the grounds
of the illegality. Such petition shall be presented to the court within thirty (30) days after the filing
of the decision in the offices of the Board.
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SEC. 13-1-155 THROUGH SEC. 13-1-159 RESERVED FOR FUTURE USE.
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SEC. 13-1-29 C-1 GENERAL COMMERCIAL DISTRICT.

(a)

(b)

(©)

INTENT. The purpose of this district is to accommodate a wide range of retail and
commercial service and product establishments. It is also mtended to accommodate the
development of mixed land uses which will aliow the association of commercial and
residential land uses in the same zoning district,

PERMITTED USES.

(N All permitted uses in the R-2 Two Family Residence District.

(2) Administrative, management, and support services.

3) Arts, entertainment, and recreation facilities and services, indoor only.
4) Constructions services and confractors offices.

(5 Day care facilities.

(6) Education services and schools serving thirty (30) students or less.

(N Fmancial and insurance services.

(8) Food services and drinking establishments.

9 Health, medical and social services,

(10)  Hotels and motels.

(11)  Parks and playgrounds.

(12)  Personal services.

(13}  Professional, scientific, and technical services.

(14)  Public administration buildings.

{15} Real estate services.

(16)  Religious, grant making, civic, professional, and similar organizations.
(17)  Rental and leasing services, excluding mini-warehousing.

(18)  Retail trade:

a. Automotive, truck, recreational vehicle, and heavy equipment parts and
accessory stores, excluding facilities with repair or maintenance facilities,

b. Fumiture and home furnishings stores.

. Electronics and appliance stores.

d. Building material, garden equipment and supplics dealers, indoor only.

e. Food and beverage stores.

f Health and personal care stores.

2. Clothing and clothing accessories stores.

h. Sporting goods, hobby, book, music, and similar stores.

i Gieneral merchandise and retail stores,

(19)  Repair services, excluding automotive, truck, recreational vehicle, and heavy
equipment repair and maintenance services.

(20)  Utility substations.

(21}  Other permitted uses.

a. Adult establishments which are more than five hundred (500) feet from
schools, churches, community living arrangements, day care centers, nursery
schools, family day care homes, parks, playgrounds, other community
facilities, and other adult establishments.

b. Uses not explicitly enumerated in the section as permitted uses, but
determined by the Community Development Director to be closely similar
thereto provided that these uses are not specified elsewhere as requiring a
special use permit.

SPECTAL USES,
(1) Airport/heliport,



(d)
(e)

(2) Amusement and recreation facilities, outdoor only.

(3) Automotive, truck, recreational vehicles, and heavy equipment sales, rental, and
leasing.

(4) Automotive, truck, recreation vehicle, and heavy equipment repair and maintenance
services.

(%) Bed and breakfast facilities,

(6} Building and garden equipment and supply dealers with outdoor displays.

(N Gasoline stations.

(8) Landscape nurseries, orchards, and commercial greenhouses.

9 Manufactured or mobile home dealers.

(10) Multi-family uses permitted in the R-4 Multi-Family District.

(11)  Museums, historical sites, and similar institutions, outdoor only.

{12)  Radio and television broadcasting facilities.

(13}  Railroad right-of-way and uses essential to railroad operation.

(14) RV Parks and recreational camps.

(15)  Schools serving more than thirty (30) students.

{(16)  Spectator sport facilities, outdoor only.

(17} Other uses requiring a special use permit;

a. Any use which utilizes outdoor storage or outdoor display of merchandise or
equipment. This requirement does not apply to outdoor display items which
are removed each night.

b. Office buildings exceeding three (3) stories in height.

c. Major telecommunications facilities in accordance with 13-1-81.

SITE, ARCHITECTURAL, LANDSCAPING AND LIGHTING REVIEW
(1) Review shall be required for projects and uses listed in 13-1-12(b)
ACCESSORY BUILDINGS AND USES.
(1) Accessory building and uses customary with and incidental to the principal use are
permitted unless otherwise excluded by this chapter.
(2) Warehousing customarily incidental to any of the preceding permitted uses or special
uses.

(H GENERAL STANDARDS.

(N Minimum Lot Width. Eight (80} feet for lots established after the effective date of
this ordinance.

2) Minimum Lot Size. Nine thousand five hundred (9,500) square feet for lots
established afier the effective date of this ordinance.

3) Minimum Front Yard Setback. Ten (10) feet for all structures, parking, and paving,
except for points of ingress and egress approved by the Plan Commission. For
properties abutting a residential district, the front yard setback requirement of the
adjacent residential district shall apply.

{4} Minimum Side Yard. None, unless abutting a residential use or district, then
transitional area requirements apply.

(5) Minimum Rear Yard. Ten (10) feet, unless abutting a residential use or district, then
transitional area requirements apply.

(6) Maximum Height. Forty-five (45) feet or three (3) stories, except as provided herein.

(N Maximum lot coverage of buildings shall not exceed thirty percent (30%). The Plan
Commission, upon review, may reduce this requirement by up to fifty percent (50%).

%) If residential development is the principal use, then all requirements and standards of
the applicable residential district apply.

(9) Design Standards.



(10)

(11)

(12)
(13)
(14)

a.  Permitted uses requiring conditional site plan approval shall comply with
the requirements of Section 13-1-12.

b.  The following shall apply to additions or expansions not required to obtain
site plan approval;

L The primary fagade material for all additions or expansions shall
be brick or natural stone. Where there is an addition or an
expansion to an existing building, the facade materials on the
portion of the building being altered or added must visually
match or complement the appearance of the existing building.
The Plan Commission may consider the use of alternative fagade
materials that are durable and of high quality for such additions
Of expansions.

. Secondary facade materials may be used for architectural details
or enhancements to additions or expansions. Such materials
shall be high quality, durable, and cover not more than twenty-
five percent (25%) of the building facade. The Plan Commission
shall approve all secondary materials.

Screening. Permitted uses requiring conditional site plan approval shall comply
with the requirements of Section 13-1-12.

Landscaping. Permitted uses requiring conditional site plan approval shall comply
with the requirements of Section 13-1-12. Requirements set forth in Sec. 13-1-17
for commercial transitional landscaping areas shall apply to this district. If multi-
family residential development is the principal use, then transitional area
requirements apply.

Lighting. Permitted uses requiring conditional site plan approval shall comply
with the requirements of Section 13-1-12.

Parking. The parking requirements listed in Section 13-1-51(b) shall apply to this
district.

Leading. No loading shall be allowed in between any building and any street
right-of-way. The loading requirements stated in Section 13-1-50 shall apply to
this disfrict.

{g) NUISANCE CONTROL. No operation, process, manufacturing, or building shall produce
or create excessive noise, light, odor, smoke, vibration, heat, glare, dust, gas, electronic
mterference, toxic matter, industrial waste, or other external nuisance.

{(h) SIGNS. Refer to Article F,

SEC. 13-1-30 C-2 CENTRAL BUSINESS DISTRICT.

(a)

(b)

INTENT. The purpose of this district is to provide a centrally located, pedestrian-
oriented business district with a wide range of retail and commercial service and product
establishments. It is also intended to accommodate the development of mixed land uses
that will allow the association of commercial and residential uses in the same zoning

district,

PERMITTED USES,

(1) Administrative, management, and support services.

{2) Arts, entertainment, recreation and sport facilities and services, indoor only.
€)] Construction services and contractors offices.

{4) Day care facilities.

(5)

Educational services and schools serving thirty (30) students or less at any cne



| | Variance Decision Form
FINDINGS OF FACT =~ | _
Variance - The variance (does/does not) meet ali three of the following tests:

A. The hardship (isfis niot) due to physical imitations of the property rather than the
‘circumstances of the appellant because o o '

B. The variance (willwill not) harm the public interest because

C. Unnecessary hardship _ : . .
¢ For a dimensional variance, unnecessary hardship exists when compliance
would unreasonably prevent the owner from using the property for-a permitted .
purpose or would render conformity with such restrictions unnecessarily )
burdensome. Whether this standard is met depends upon a consideration of the
- purpose of the zoning restriction in question, its effect on the property, and the
effect of g variance on the neighborhood and the larger public interest.
» . For a use variance, unnecessary hardship exists only if there is no reasonable
use of the property without the variance. -
Unnecessary hardship (isfis not) present because

ORDER AND DET ERMINATION

On the basis of the above ﬁ.ndingfs of fact, conclusions of law and the record in this
matter the board orders:

| Varianice/Conditional Use —~ The requested (vaﬁancelcénditionai use) is
(denied/granted/granted-in-part) subject fo the foliowing conditionsimiﬁgaﬁong
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